Crry or CannonN Breacu
AGENDA

To help minimize the spread of COVID-19, the City of Cannon Beach has issued an Administrative Order.
Effective August 27, 2021, all public access and participation for City Council, Commission, Board and
Committee meetings will be virtual until further notice. Please visit the meeting page on our website for
information on how to connect to Zoom or give public comment

Meeting: City Council Work Session

Date: Tuesday, September 14, 2021
Time: 6:00 p.m.
Location: Council Chambers, City Hall

CALL TO ORDER AND APPROVAL OF AGENDA

PUBLIC COMMENT

The Presiding Officer will call for statements from citizens regarding issues relating to the City.
The Presiding Officer may limit the time permitted for presentations and may request that a
spokesperson be selected for a group of persons wishing to speak.

DISCUSSIONS

(1) Lifeguard & Parking-Information Aides End of the Season
(2) New Municipal Judge Selection Committee

(3) TSP Monthly Update

(4) UGB & Annexation Discussion

(5) CBE Construction Delivery Proposal

(6) Concerns Regarding the Loss of Trees in the City

(7) City Council Retreat and Goal Setting Planning

(8)  Good of the Order

ADJOURNMENT

To join from your computer, tablet or smartphone

Join Zoom Meeting
https://zoom.us/j/99261084699?pwd=TkpjbGcxSOpCOGIMOCtShSsxVWFMZz09
Meeting I1D: 992 6108 4699

Password: 365593
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https://www.ci.cannon-beach.or.us/executive/page/administrative-order-21-02-requiring-all-participation-public-meetings-be
https://www.ci.cannon-beach.or.us/meetings
https://zoom.us/j/99261084699?pwd=TkpjbGcxS0pCOGlMOCtSbSsxVWFMZz09

To join from your phone:
Phone: 1.669.900.6833
Meeting 1D: 992 6108 4699
Password: 365593

View Our Live Stream: View our Live Stream on YouTube!

Public Comment: If you wish to provide public comment via Zoom for this meeting, you must submit it by noon, the day of
the meeting, to cityhall@ci.cannon-beach.or.us. Except for a public hearing agenda item, all Public to be Heard comments
will be taken at the beginning of the meeting for both Agenda and Non-Agenda items. If you are requesting to speak during a
public hearing agenda item, please indicate the specific agenda item number as your comments will be considered during the
public hearing portion of the meeting when the public hearing item is considered by the Council. All written comments
received by the deadline will be distributed to the City Council and the appropriate staff prior to the start of the meeting.
These written comments will be included in the record copy of the meeting.

Please note that agenda items may not be considered in the exact order listed. For questions about the agenda, please
contact the City of Cannon Beach at (503) 436.8052. The meeting is accessible to the disabled. If you need special
accommodations to attend or participate in the meeting per the Americans with Disabilities Act (ADA), please contact the
City Manager at (503) 436.8050. TTY (503) 436-8097. This information can be made in alternative format as needed for
persons with disabilities.

Posted: 2021.09.10

City of Cannon Beach Agenda September 14, 2021
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CANNON BEACH Crry COUNCIL

STAFF REPORT

LIFEGUARD AND PARKING-INFORMATION AIDES END OF THE SEASON

Agenda Date: September 14, 2021 Prepared by: Jason Schermerhorn, Chief of Police
BACKGROUND

The Lifesaving program provides lifeguard coverage for the main beach areas associated with the City
of Cannon Beach. The lifeguards provide a myriad of emergency and non-emergency services that are
essential to maintaining safe and desirable recreational areas associated with the ocean shore. Lifeguards
are on the beach daily from 11:00 am to 7:15 pm Mid-June through Labor Day. In May and September,
they operate on weekends only, weather permitting.

Parking-Information Aides are employed from Memorial Day Weekend through Labor Day Weekend.
Many of our aides are interested in a career in law enforcement. | started my career as a parking aide.
Aides are a valuable resource and provide visitors with directions and information, advise drivers of
parking regulations, issue parking violation warnings and citations, assist the police with investigations
and emergencies, and assist the fire department with traffic control.

ANALYSIS/INFORMATION

Typically, at the beginning of the season we introduce the summer staff to council. Due to COVID we
skipped it this year. This summer we have 9 lifeguards and 6 information aides. Of those 9 were people
who returned from last year.

COVID did not slow down the town this summer. Parking tickets issued by the information aides from
June 1% through August 31% increased by 323 over the same period in 2020. From a lifesaving
standpoint, we started early with a tragedy which put everyone on high alert. There were 2 water
rescues (4 victims), 15 water rescue preventions, 8 rescues that were called off or close calls, 17 first aid
calls, and 23 assist fire or police. This does not include the numerous calls for lost & found, lift
assist/courtesy or wildlife calls. To say these positions were busy this season would be an
understatement.

RECOMMENDATION

Join me in thanking the lifeguards and information aides for their hard work and dedication. Their
presence is a great asset to the police department and community.
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CANNON BEACH Crry COUNCIL

STAFF REPORT

NEW MUNICIPAL JUDGE SELECTION COMMITTEE

Agenda Date: September 14, 2021 Prepared by: Bruce St.Denis, City Manager
BACKGROUND

Ronald D. Woltjer has been the Municipal Judge for the City of Cannon Beach since 2013. Prior to this
appointment Woltjer as the pro tem judge for Cannon Beach. Woltjer also served the Warrenton, Astoria
and Seaside communities.

Judge Woltjer announced his resignation as Municipal Court Judge on July 14, 2021. Woltjer said it has
been an honor to have service the citizens of Cannon Beach the past eight years. Ashley Flukinger
entered into a contract with the City December 2020 as the prosecutor and pro tem judge. Flukinger has
been in the judge pro tem since Woltjer’s resignation.

ANALYSIS/INFORMATION

As part of the process of selecting Woltjer, Council appointed a selection committee to begin the
interview process. The committee was comprised of the City Attorney, City Manager and one
Councilor. Once the committee reaches a consensus on a candidate, Council will vote to appoint the
candidate. Council will also vote to a Personal Services Agreement for the candidate.
RECOMMENDATION

Staff recommends that Council appoint a committee to select Judge Woltjer’s replacement, and direct staff to

proceed with the advertisement and interviews process for the position.

List of Attachments

A Municipal Court Judge Recruitment Package
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Attachment A

Advertisement for Municipal Court Judge

The Astorian

City website

Emailed Oregon Municipal Judges Association to see if they have a job board, didn’t see one
online.

LOC website

MUNICIPAL COURT JUDGE - Cannon Beach, Oregon
Population 1,700 Salary: Negotiable.

Position is responsible to provide Justice Court Services including the handling of
traffic citations and all misdemeanor matters.

Qualifications include a working knowledge of the Oregon Vehicle Code, Rules and
Ordinances and appropriate Court procedures.

For job description please visit ci.cannon-beach.or.us/jobs

The position is open until filled; the first review of applications will be October 5, 2021.

Send application, cover letter and resume to Jennifer Barrett, recorder@ci.cannon-beach.or.us

Equal Opportunity Employer.


mailto:recorder@ci.cannon-beach.or.us

Crry or CannonN Breacu

Municipal Court Judge Job Description

The City of Cannon Beach is seeking a part time Municipal Court Judge. The position is appointed by
the City Council and presides over municipal court sessions and functions as a magistrate to administer
justice in the disposition of cases involving ordinance or statutory misdemeanor violations within the
jurisdiction of Municipal Court. Applicants must have a minimum of five years of experience as a judge
or licensed attorney in good standing in the State of Oregon. The applicant must have an effective
working knowledge of the law within the jurisdiction of the court or demonstrated ability to learn the
law and related judicial procedures. The applicant must have the ability to maintain judicial decorum in
the proceedings of the Court, the ability to establish good working relationships and credibility with the
general public consistent with the duties of the position, the ability to foster cooperation from persons of
diverse social and economic backgrounds, and the ability to conduct affairs of the Court in a consistent,
fair, and impartial manner.

» Admission to the Oregon Bar and a minimum of five years of experience in the practice of law
and/or on the bench.

» Ability to relate to a highly diverse population in the general public, ranging from attorneys to
lay citizens of all socio-economic status.

» Reliability, character, integrity, sound judgment, reputation, experience and efficiency.

» Ability to communicate clearly and concisely, orally and in writing.

» Ability to handle a high volume of cases, including motion hearings, trials to the court and jury
trials.

» Good working knowledge of court procedure with emphasis on the municipal court rules.

» Ability to maintain a high level of decorum in the Municipal Court.

» Availability and adaptability of services to meet the needs of the City.

» Ability to develop and maintain an effective working relationship with the public, Court staff,
other city departments and employees, elected officials and other public agencies.

» High performance quality in previous or current judge contracts, if any.

» Ability and record with regard to compliance with applicable laws and ordinances.

» Ability to maintain judicial impartiality and judicial temperament in cases.

» Leadership qualities necessary to enhance the public image and professional stature of the
Municipal Court.

PO Box 368 Cannon Beach, Oregon 97110 ¢ (503) 436-1581 « TTY (503) 436-8097 »« FAX (503) 436-2050
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City of Cannon Beach
Municipal Court Judge
Interview Questions January 8, 2013

1. What do you know about the City of Cannon Beach: the government and the community?

2. Why do you want to serve as the Municipal Court Judge for the City of Cannon Beach in particular?
3. What about your past legal experience and your inner makeup will make you an effective adjudicator?

4. How do you manage your court room? What type of court room environment do you foster? Would
you characterize it as more formal or more casual and why? What type of image do you want
portrayed by the court?

5. What is your overall philosophy in making decisions? Have you ever made a decision based on a law
that you personally did not agree with? What were the circumstances? (ask for hypothetical situation)

6. Cannon Beach, a tourist community, experiences parking pressures. The city has attempted to place
clear signage describing parking options, especially for RVs. How would you respond to out-of-town
visitors writing to request reduction or cancellation of ticketed parking fines, based on their stating
there was no other place to park?

7. How do you feel about giving defendants breaks when finances are an issue?
8. How do you feel about working for the Council of 5 elected individuals rather than for one person? If

one Council Member had concerns about something that was happening in your court room but the
other Council Members didn’t seem to share this concern, how would you handle the situation?

9. How would you keep up with your continuing legal education specifically pertaining to your role as a
Municipal Court Judge?

Would you be flexible to have two (2) court dates a month during the busier summer months?

11. Based on your Municipal Judge experience, what do you see as the most significant criminal activities
threatening Northern Oregon coastal communities?

12. Cannon Beach currently sends all crimes to Circuit Court in Astoria. What would you think about
bringing some of the criminal cases back to Cannon Beach for prosecution such as Thefts, Criminal
Mischiefs and those sorts of property type crimes?

13. Why should the City of Cannon Beach hire you over all the other applicants?



CITY OF CANNON BEACH, OREGON
PERSONAL SERVICES CONTRACT

A CONTRACT (“Contract”) between THE CITY OF CANNON BEACH, OREGON
(“City”), and NAME (“Provider”) entered into on (“Effective Date”).

WHEREAS, the City and Provider believe it in their mutual interest to enter into a written
contract setting out their understandings concerning Provider’s provision of services as the
City’s Municipal Judge.

1.

Term

The term of this Contract shall be effective from the date provided above and shall
remain in full force and effect until DATE, unless terminated earlier under this
Contract.

Provider’s Service

The scope of Provider’s services and time of performance under this Contract are set
forth in Exhibit A. All provisions and covenants contained in Exhibit A are hereby
incorporated by reference and shall become a part of this Contract as is fully set forth
herein. Any conflict between this Contract and Provider’s proposal (if any) shall be
resolved first in favor of this written Contract. Provider will, in the rendering of its
services to City, use their best efforts and due diligence and provide such personnel
as are necessary to successfully provide the services covered under this Contract and
Exhibit A.

Provider Identification
Provider shall furnish to City Provider’s employer identification number, as
designated by the Internal Revenue Service or Provider’s Social Security number.

Compensation

City agrees to pay Provider a rate of $SRATE for performance of services rendered as
described in Exhibit A. Payment will be made based on Provider’s invoice, subject to
the approval of the Court Administrator. Travel and other expenses shall not be
reimbursed by the City.

Project Managers

City’s Project Manager is the City Manager. Provider’s Project Manager is
NAME. Each party shall give the other written notification of any change in their
respective Project Manager.

Project Information

1 - City of Cannon Beach —Municipal Court Judge Personal Services Contract



No information, news or press releases related to the Provider’s services as Pro Tem
Municipal Court Judge shall be made to representatives of newspapers, magazines,
television and radio stations or any other news medium without the prior authorization
of City’s Project Manager.

7. Duty to Inform

Provider shall give prompt written notice to City’s Project Manager if, at any time
during the performance of this Contract, Provider becomes aware of actual or
potential problems, faults or defects in the project, any nonconformity with the
Contract, or with any federal, state, or local law, rule or regulation, or has any
objection to any decision or order made by City. Any delay or failure on the part of
City to provide a written response to Provider shall constitute neither contract with
nor acquiescence in Provider’s statement or claim and shall not constitute a waiver of
any of City’s rights. The duty mandated by this section shall include a duty to inform
the City of any lapse in Provider’s membership in the Oregon State Bar as well as any
pending or unresolved disciplinary matters related to Provider’s license to practice law in
this or any other state.

8. Extra or Changes in Work
Only the City Manager or Project Manager may authorize extra (and/or change)
work. Failure of Provider to secure authorization for extra work shall constitute a
waiver of all right to adjustment in the Contract price or Contract time due to such
unauthorized extra work and Provider thereafter shall be entitled to no
compensation whatsoever for the performance of such work.

9. Provider is Independent Contractor

Provider is an independent contractor for all purposes and shall be entitled to no
compensation other than the compensation expressly provided by this Contract.
Provider hereby expressly acknowledges and agrees that as an independent contractor,
Provider is not entitled to indemnification by the City or the provision of a defense by
the City under the terms of ORS 30.285. This acknowledgment by Provider shall not
affect their independent ability (or the ability of his insurer) to assert the monetary
limitations found at ORS 30.270, the immunities listed at ORS 30.265, or other
limitations affecting the assertion of any claim under the terms of the Oregon Tort
Claims Act (ORS 30.260 to ORS30.300).

10. Compliance with State and Federal Laws/Rules

Provider shall comply with all applicable federal, state and local laws, rules and
regulations, including, but not limited to, the requirements concerning working hours,
overtime, medical care, workers' compensation insurance, health care payments,
payments to employees and subcontractors, income tax withholding contained in ORS

2 — City of Cannon Beach —Municipal Court Judge Personal Services Contract



Chapters 279A, 279B and 279C, and the Oregon Rules of Professional Conduct, the
provisions of which are hereby made a part of this Contract.

11 Indemnity and Insurance

a) Indemnity: City has relied upon the professional ability and training of Provider as a
material inducement to enter into this Contract. Provider warrants that all of their work
will be performed consistent with commercially reasonable professional practices and
standards, as well as with the requirements of applicable federal, state and local laws.
Provider acknowledges responsibility for any and all liability arising out of the
performance of this Contract and shall hold City, its officers, employees and agents
harmless from and indemnify and defend City, its officers, employees and agents for any
and all liability, settlements, loss, costs and expenses in connection with any action, suit,
or claim resulting or allegedly resulting from Provider's acts, omissions, activities or
services in the course of performing this contract.

b) Liability Insurance: Provider shall maintain occurrence form commercial general
liability and automobile liability insurance for the protection of Provider, City, its
Councilors, officers, agents and employees. Coverage shall include personal injury,
bodily injury (including death) and broad form property damage, including loss of use of
property, occurring in the course of or in any way related to Provider's operations, in an
amount not less than Two Million dollars ($2,000.000.00) combined single limit per
occurrence. Such insurance shall name City as an additional insured

c) Certificates: Provider shall furnish City certificates evidencing the date, amount, and
type of insurance required by this contract. All policies will provide for not less than
thirty (30) days' written notice to City before they may be canceled.

d) Primary Coverage: The coverage provided by insurance required under this Contract
shall be primary, and any other insurance carried by City shall be excess.

e) Professional Liability: Provider shall maintain a professional liability insurance policy
consistent with the requirements of the Oregon State Bar, with a minimum coverage of
not less than $300,000 to protect Provider from claims for professional acts, errors or
omissions arising from the legal services it provides. This policy may be written on a
“claims made” form. The policy shall contain an endorsement entitling City to not less
than sixty (60) days prior written notice of any material change, non-renewal or
cancellations of such policy.

12 Work is Property of City
All work, including but not limited to documents, drawings, papers, computer
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programs, and photographs, performed or produced by Provider under this Contract
shall be the property of City.

13 Law of Oregon
The Contract shall be governed by the laws of the State of Oregon. Venue shall be
in Clatsop County, Oregon.

14 Successors and Assignments

a. Each party binds itself, and any partner, successor, executor, administrator,
or assign to this Contract.

b. Neither City nor Provider shall assign or transfer their interest or obligation
hereunder in this Contract without the written consent of the others.
Provider must seek and obtain City’s written consent before subcontracting
any part of the work required of Provider under this Contract. Any
assignment, transfer, or subcontract attempted in violation of this
subparagraph shall be void.

15 Records
a. Provider shall retain all books, documents, papers, and records that are
directly pertinent to this Contract for at least three years after City makes
final payment on this Contract and all other pending matters are closed.
b. Provider shall allow City, or any of its authorized representatives, to audit,
examine, copy, take excerpts from, or transcribe any books, documents,
papers, or records that are subject to the foregoing retention requirement.

16 Breach of Contract

a. Provider shall remedy any breach of this Contract within the shortest
reasonable time after Provider first has actual notice of the breach or City
notifies Provider of the breach, whichever is earlier. If Provider fails to
remedy a breach in accordance with this paragraph, City may terminate that
part of the Contract affected by the breach upon written notice to Provider,
may obtain substitute services in a reasonable manner, and may recover from
Provider the amount by which the price for those substitute services exceeds
the price for the same services under this Contract.

b. If the breach is material and Provider fails to remedy the breach in accordance
with this paragraph, City may declare Provider in default and pursue any
remedy available for a default.

c. Pending a decision to terminate all or part of this Contract, City unilaterally
may order Provider to suspend all or part of the services under this Contract.
If City terminates all or part of the Contract pursuant to this paragraph,
Provider shall be entitled to compensation only for services rendered prior to
the date of termination, but not for any services rendered after City ordered
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suspension of those services. If City suspends certain services under this
Contract and later orders Provider to resume those services, Provider shall be
entitled to reasonable damages actually incurred, if any, as a result of the
suspension.

d. To recover amounts due under this paragraph, City may withhold from any
amounts owed by City to Provider, including but not limited to, amounts
owed under this or any other Contract between Provider and City.

17 Mediation/ Trial Without a Jury

a. Should any dispute arise between the parties to this Contract it is agreed that
such dispute will be submitted to a mediator prior to any litigation and the
parties hereby expressly agree that no claim or dispute arising under the terms
of this Contract shall be resolved other than first through mediation and only
in the event said mediation efforts fail, through litigation. Any litigation
arising under or as a result of this Contract shall be tried to the court without a
jury. Each party agrees to be responsible for payment of its own professional
fees, including attorneys’ fees.

b. The parties shall exercise good faith efforts to select a mediator who shall be
compensated equally by both parties. Mediation will be conducted in
Portland, Oregon, unless both parties agree in writing otherwise. Both parties
agree to exercise good faith efforts to resolve disputes covered by this section
through this mediation process. If a party requests mediation and the other
party fails to respond within ten (10) days, or if the parties fail to agree on a
mediator within ten (10) days, a mediator shall be appointed by the presiding
judge of the Clatsop County Circuit Court upon the request of either party.
The parties shall have any rights at law or in equity with respect to any
dispute not covered by this Section.

18 Termination for Convenience
The City may terminate all or part of this Contract at any time for its own
convenience by written notice to Provider, effective immediately or at any time
identified. Upon termination under this paragraph, Provider shall be entitled to
compensation for all services rendered prior to actual notice of the termination or the
receipt of the City’s written notice of termination, whichever is earlier, plus
Provider’s reasonable costs actually incurred in closing out the Contract.

19 Intellectual Property
The interest in any intellectual property, including but not limited to copyrights and
patents of any type, arising from the performance of this Contract shall vest in the
City. Provider shall execute any assignment or other documents necessary to effect
this paragraph. Provider may retain a nonexclusive right to use any intellectual
property that is subject to this paragraph. Provider shall transfer to the City any data
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or other tangible property generated by Provider under this Contract and necessary
for the beneficial use of intellectual property covered by this paragraph.

Conflict of Interest

Except with City’s prior written consent, Provider shall not engage in any activity, or
accept any employment, interest or contribution that would, or would reasonably
appear, to compromise Provider’s professional judgment with respect to this
Contract, including, without limitation, concurrent employment in direct competition
with the Contract.

Modification
Any modification of the provisions of this Contract shall be reduced to writing and
signed by the parties.

No Waiver of Legal Rights
A waiver by a party of any breach by the other shall not be deemed to be a waiver of
any subsequent breach.

Integration
This Contract contains the entire contract between the parties and supersedes all prior
written or oral discussions or contracts regarding the same subject.

PROVIDER CITY OF CANNON BEACH, OREGON
Name, Title

Date: Date:
ATTEST:
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EXHIBIT A

JOB DESCRIPTION - REFERENCE CHARTER AND CITY CODE



CANNON BEACH Crry COUNCIL

STAFF REPORT

TSP Update
Agenda Date: September 14, 2021 Prepared by: Jeff Adams, PhD
Community Development Director
BACKGROUND

Jeff Adams will provide an update on the TSP process. All information can be found on the TSP
webpage at https://www.cannonbeachtsp.com/
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CANNON BEACH Crry COUNCIL

STAFF REPORT

UGB & ANNEXATION WORK SESSION

Agenda Date: September 14th, 2021 Prepared by: Jeffrey S. Adams, PhD

INTRODUCTION

The City of Cannon Beach has been approached by two parties recently to discuss projects involving the
expansion of the Urban Growth Boundary (UGB) and annexation. The City Land Use Attorney has
provided the League of Oregon Cities” Oregon Municipal Handbook, which provides a summary of
ORS, Chapter 222 and the procedures for boundary changes: mergers and consolidations, including
annexations and urban growth boundary changes.

The City Land Use Attorney will lead a general discussion on theses processes and the issues before the
City when faced with annexation requests and UGB boundary amendments.

List of Attachments

A: Oregon Municipal Handbook: Nature of Cities, Chapter 1, published by the League of Oregon Cities,
September 2020;

B: Oregon Revised Statutes, (ORS) Chapter 222.

PO Box 368 Cannon Beach, Oregon 97110 ¢ (503) 436-1581 « TTY (503) 436-8097 » FAX (503) 436-2050 www.ci.cannon-
beach.ot.us ° cityhall@ci.cannon-beach.or.us



Attachment A

—— Oregon Municipal Handbook —

CHAPTER 1:
NATURE OF CITIES
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Published by the League of Oregon Cities
September 2020
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Chapter 1: Nature of Cities

The purpose of all government, as noted by James Madison, is to provide its people with
the opportunity to live in “safety and happiness.”! The provision of this safety and happiness is
oftentimes most directly provided by local governments — from cities and counties to special
purpose units, local governments in Oregon strive daily to meet the immediate needs of citizens.

Of course, local governments operate within a much broader governmental framework.
Beyond each is an elaborate system of state and federal programs that serve communities too,
just at a distance. These three tiers of government form a loose hierarchy of public service; it is
divided horizontally — between executives, legislatures, and judiciaries — and also vertically.?
Between the federal government and the state, this separation is known as federalism.® Between
the state and local governments, the separation is called home rule.* When conflicts arise among
these moving parts, they arise as part of a centuries-old tradition in this country.® Dividing power
among government units — not just within a government — is a longstanding feature of the
United States.® Together, these governments provide layers of elected officials who serve the
needs and guard the interests of citizens.’

This chapter begins in Part I with a brief overview of local governments. In Oregon, local
governments come in a wide variety. There are 36 counties, 241 cities, 197 school districts, and
at least 7 regional governments.® The most numerous are the 1,000 or so special districts that
operate in communities across the state, providing essential services like surface water drainage,
fire protection, sanitation, and domestic water supply.’ The chapter then turns the focus to cities,
addressing (1) the process of forming a city and (2) how to change that form. Part II covers the

! THE FEDERALIST NO. 43 (James Madison).

2 See Robert H. Thomas, Sublimating Municipal Home Rule and Separation of Powers in Knick v. Township of
Scott, 47 FORDHAM URB. L.J. 509, 538-40 (2020) (noting the “vertical separation of powers” between federal, state,
and local governments and that the “overwhelming” majority of states can be characterized as “Cooley rule” or
“home rule” states, where “a locality’s law may be superior to conflicting state law.”).

3 See Brian Galligan, Comparative Federalism, in THE OXFORD HANDBOOK OF POLITICAL INSTITUTIONS 263 (Sarah
A. Binder et al. eds., 2008).

4 Thomas, supra at 539.

5 Galligan, supra at 264.

% Id. (noting that U.S. federalism was “a major innovation ... in institutional design [and] popular government.”).

" Id.; see also Brian P. Keenan, Subdivisions, Standing and the Supremacy Clause: Can A Political Subdivision Sue
Its Parent State Under Federal Law?, 103 MICH. L. REV. 1899, 1900 (2005) (noting that municipal governments
“offer a miniature version of federalism on the state level, dividing the power of the state and placing many
important decisions in the hands of representatives closer to the people.”).

8 Local Government, OR. BLUE BOOK, https://sos.oregon.gov/blue-book/Pages/local.aspx (last accessed May 22,
2020).

9 See ORS 198.010.
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incorporation process and Part III explores major and minor boundary changes, from annexation
all the way through disincorporation.

I. UNITS OF LOCAL GOVERNMENT

Local governments owe their existence to state law, either in the Oregon Constitution or
in provisions of the Oregon Revised Statutes (ORS).!? Unlike state governments, which possess
a reservoir of authority that is separate from the federal government, local governments derive
any and all their authority from the state government.'! Legally, without these authorizations,
local governments would not exist.

Local governments in Oregon are both government bodies and public corporations. '?
Beyond that, these governments fall into one of two basic categories: general purpose and special
purpose units.'*> General purpose units, namely cities and counties, possess general authority
over matters that affect the well-being of the public within their jurisdiction.'* Special purpose
units, by contrast, perform specific public functions and possess authority only in connection
with that function.!’ In Oregon, these units include the many special districts and school districts
across the state.!® A third category, regional governments, includes one special district — the
Metropolitan Service District (Metro) — and several councils of governments (COGs) that assist
local governments in providing certain services. '’

The Oregon Constitution prohibits the state Legislature from creating local governments
by “special law,” meaning that the Oregon Legislature cannot create single governments. '8
Under this provision, a municipal corporation means any “corporation as a form of organizing
municipal authority and services....”!” Yet the constitution expressly authorizes the creation of
municipal corporations by “general law,” or laws that apply generally to the entire state.’
Accordingly, the Legislature has enacted many statewide processes for the formation of cities,

19 EUGENE MCQUILLIN, 1 THE LAW OF MUNICIPAL CORPORATIONS § 3:2 (3d ed.).

"' Id_; see also US Const, Amend X.

12 See Blue v. City of Union, 159 Or 5, 12-13 (1938).

13 MCQUILLIN, 1 THE LAW OF MUNICIPAL CORPORATIONS, § 2:33 (3d ed.).

14

1

16 For the limited authority of school boards, see ORS 332.072. For that of special districts, see, e.g., ORS 261.305.
17 See ORS 198.010(6); Regional Governments, OREGON BLUE BOOK, https://sos.oregon.gov/blue-book/Pages/local/
other-regional.aspx (last accessed May 22, 2020).

13 Or Const, Art X1, § 2.

Y.

01d.
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counties, and special districts.?! School districts, defined as “bodies corporate” and “local
governments” under state law, exist as part of a statewide education system.”?

The following is an overview of the local governments in Oregon today.
A. Cities

Cities possess general authority over local matters pursuant to the Oregon Constitution.??
To exist in legal form, a city must first be incorporated.?* Once incorporated, a city acts pursuant
to a local charter, essentially a “city constitution.”? Cities may adopt a charter of their own or
use terms provided under state law; currently, all 241 cities in Oregon have their own charters.
With a charter in place, cities govern through orders, resolutions, and ordinances adopted by a
city council or commission. Cities administer policies through hired staff, the leader of which
generally is a city manager or city administrator; although, in smaller cities, oftentimes the
administration of a city is delegated to a city recorder or an appointed council member.

All cities are both government and corporate bodies.?” As such, cities carry out functions
that resemble both types of entities. The authority for cities to carry out these functions is limited
in two fundamental ways. First, cities are restricted by the subject matter of their actions. This
means that cities may perform government or corporate acts only if the acts address a matter of
local concern, and only if the act is permitted under its own laws and state and federal law.?®
Second, cities are restricted by geography.?’ A city may exercise government authority only
within that city’s boundaries, unless the state grants additional authority.*° When it comes to
corporate acts, however, cities are not restricted to the city’s boundaries.>!

2l See generally ORS Ch 203, 201, and 198, respectively.

22 See generally ORS Ch 332; see also ORS 294.004(1).

2 See generally Or Const, Art X1, § 2; see also Or Const, Art IV, § 1(5).

24 See ORS 221.020.

25 See Brown v. City of Eugene, 250 Or App 132, 136 (2012).

26 See Or Const, Art. X1, § 2; see generally ORS 221.901 to 221.928.

%7 See Blue v. City of Union, 159 Or at 12-13 (1938) (noting that “municipal corporations act in a dual capacity and
their functions are two-fold: The one, political and governmental, the other private, propriety, corporate.”).
28 MCQUILLIN, 5 THE LAW OF MUNICIPAL CORPORATIONS, §§ 15:17, 15:19 (3d ed.).

29 State ex rel. Mullins v. Port of Astoria, 79 Or 1, 17-20 (1916).

0 1d.

31 See DeFazio v. Wash. Pub. Power Supply Sys., 296 Or 550, 582 (1984).
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i. Government Bodies

When a city seeks to regulate conduct or take coercive action through taxation, eminent
domain, or otherwise, the city is acting in its government capacity.>? As general purpose units,
cities are authorized to use government powers generally on all matters of local concern.

For the most part, a city may only exercise government powers within its boundaries,
unless it is granted additional authority by the state.>* A city’s exercise of government authority
within its boundaries is referred to as intramural authority.*® Within its boundaries — and
subject to conflicting state and federal law — a city may exercise its power on any matter of
local concern and in any manner.>® Many cities adopt local licensing or permitting programs on
subjects like business and free speech activities.” They adopt ordinances proscribing nuisances
and criminal behavior.*® And they enforce laws in municipal court.*” Intramural authority means
general power to meet the public’s needs. The limit is the city limit.

Beyond this intramural authority, every city possesses some power in areas outside its
boundaries; this is known as extramural authority.*’ The key to understanding this power is
knowing that it is a separate grant of authority under state law.*! When a city takes coercive
action outside of its boundaries, it is not acting pursuant to its home rule authority under the
Oregon Constitution; it is acting at the will of the Legislature or state voters.*> One example of
extramural authority is annexation.*> Grants of this authority must be “clearly expressed.”**

ii. Corporate Bodies

Not every action a city takes is a use of government power. Many of the day-to-day
actions taken by cities are instead corporate functions.*’ For instance, cities may enter contracts,
buy and sell property, employ staff, and even conduct municipal enterprises. In this context, the

32 Id. (noting that a city cannot “assert coercive authority over persons or property outside its boundaries,” but that
this restriction “has little relevance to a city’s contracts [or] consensual transactions.”).

33 Port of Astoria, 79 Or at 18.

34 DeFazio, 296 Or at 582.

35 Port of Astoria, 79 Or at 17-20.

36 Id.

37 See, e.g., SALEM, OR., CODE § 30.001 (2020); see also PORTLAND, OR. CODE § 31.40.010 (2020).

38 See, e.g., HERMISTON, OR. CODE §§ 130.01-130.31 (2000 & Supp. 2020).

39 See, e.g., BEND, OR., CHARTER Ch. 5, § 25 (1995).

4 Port of Astoria, 79 Or at 17-20.

.

21

43 See Thurber v. McMinnville, 63 Or 410, 414 (1912), abrogated on other grounds by State ex rel. Heinig v.
Milwaukie, 231 Or 473 (1962).

44 See Richards et al. v. City of Portland et. al, 121 Or 340, 345 (1927).

4 See Blue v. City of Union, 159 Or 5, 12-13 (1938) (noting that “municipal corporations act in a dual capacity and
their functions are two-fold: The one, political and governmental, the other private, propriety, corporate.”).
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breakdown between intramural and extramural authority becomes far less relevant.*® Oregon
courts routinely recognize the right of cities to conduct these types of activities outside the local
boundaries.*” Generally, where a city is not exercising government power and is instead acting
like any public corporation, no separate grant of authority under state law is required to carry out
extraterritorial activities.*®

Even so, cities still must adhere to subject matter restrictions. Any action by a city must
address a matter of local concern.*” The action must also comply with its own laws, federal law,
and state law.%° As a general purpose corporation, a city can promote local interests through any
reasonable contract, land sale, or enterprise that is in connection with a public need.’! Among the
more notable actions taken by cities are a railroad, operated by the City of Prineville, and a
telecommunications network, operated by the cities of Monmouth and Independence.’? A
number of other cities provide utility services like electricity and water.>

B. Counties

Like cities, counties are general purpose units with general authority over local matters.>*
The majority operate as “statutory home rule” counties under ORS Chapter 203.% Unlike cities,
only a quarter of counties operate pursuant to home rule charters.>® Most counties are governed
by a board of commissioners, though some less populated counties are run by county courts.>’

All but three of Oregon’s 36 counties were formed before 1910, when Oregon voters
approved Article XI, Section 2, of the Oregon Constitution and prohibited the creation of new
counties by special acts of the Legislature.® In lieu of this, state law provides general procedures

46 See DeFazio v. Wash. Pub. Power Supply Sys., 296 Or 550, 582 (1984) (finding “the concept of ‘extramural
power’” has little relevance to a city’s contracts or other consensual transactions in goods or services.”).

Y1d.

4 Id. (but noting that “exercise of eminent domain outside city limits would be an exercise of extramural power.”).
4 See, e.g. Churchill v. Grants Pass, 70 Or 283, 288-89 (1914) (holding that a railroad, either “within the boundaries
of such municipality or not,” must be for “the general welfare convenience, health, or comfort of its citizens.”).

30 MCQUILLIN, 5 THE LAW OF MUNICIPAL CORPORATIONS, §§ 15:17, 15:19 (3d ed.).

5t See, e.g., Churchill, 70 Or at 288.

2 Prineville Railway, CITY OF PRINEVILLE, https://www.cityofprineville.com/railway (last accessed May 22, 2020);
About Us, MINET, https://www.minetfiber.com/about (last accessed May 22, 2020).

53 The Early Years: 1886-1920, McMinnville Water & Light, https://www.mc-power.com/about/history/early-years/
(last accessed May 22, 2020).

4 See ORS 203.035 (providing that counties govern over all “matters of county concern”).

35 See GTE Northwest Inc. v. Or. Pub. Util. Com’n, 179 Or App 46, 49 (2002).

36 County Government in Oregon, OR. BLUE BOOK, https://sos.oregon.gov/blue-book/Pages/local/counties
/about.aspx (last accessed May 22, 2020).

STId.

8 Oregon Counties, ASS’N OF OREGON CTYS., http://oregoncounties.org/counties/oregon-counties/ (see the
accompanying interactive graphic) (last accessed May 22, 2020); see also Or Const Art XI, § 2.
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for the creation of additional counties and boundary changes.>® Jefferson and Deschutes Counties
each were created through local elections in 1914 and 1916, respectively.

In several different capacities, Oregon’s counties serve as subdivisions of the state.
Counties perform significant state-level functions; for instance, most counties operate as the
local public health authority for its region, assisting the Oregon Health Authority to respond to
public health concerns.®! Counties staff local offices of the Oregon Department of Corrections,
the Oregon Youth Authority, and the Oregon Department of Veterans’ Affairs, and play an
important role in assisting state officials to prepare for and respond to emergencies.®
Meanwhile, county district attorney’s offices prosecute all state crimes; while district attorneys
are state officials whose salaries are paid for by the state, their staff are employed by counties.®

Outside of these roles, counties function like cities in that they are general purpose units
of government with the power to tax, take property, and regulate conduct for the health, safety,
and well-being of its residents.®* This authority extends only so far as the county boundaries.®
Likewise, counties are public corporations with the power to form contracts, buy and sell
property, and conduct enterprises that generally serve the interests of county residents.®® A
county’s authority is subject to state and federal law and any self-imposed local laws.®’

C. School Districts

School districts are unlike cities or counties in that they are a special purpose unit of
government tasked with “educating children residing in the district,” as opposed to all general
matters of local concern.®® Article 8, Section 3, of the Oregon Constitution requires the state to
create a statewide system of “Common schools,” and school districts are part of this system.®

9 See generally ORS Chapter 202.

60 See Barber v. Johnson, 86 Or 390, 395 (1917); see also State ex rel. Stadig v. Deschutes Cty., 88 Or 661, 662
(1918).

61 See ORS 431.405 to 431.550.

62 For the Oregon Department of Corrections, see ORS Ch 423; for the Oregon Youth Authority, see ORS Ch 420A;
and for the Oregon Department of Veterans’ Affairs, see ORS Ch 406. More so than cities, counties also coordinate
with the Oregon Office of Emergency Management through local agencies. See ORS 401.305 (providing that all
counties “shall establish an emergency management agency,” while all cities or tribes “may ... establish...”
agencies. (emphases added)).

9 Oregon’s 36 District Attorneys, OR. BLUE BOOK, https:/sos.oregon.gov/blue-book/Pages/state/executive /district-
attorneys.aspx (last accessed May 22, 2020); see also ORS 8.760.

64 See 1000 Friends of Oregon v. Wasco Cty. Court, 304 Or 76, 82 (1987) (noting county is “general-purpose.”).

65 See GTE Northwest Inc. v. Oregon Public Utility Com’n, 179 Or App 46, 59-62 (2002).

% Jd. at 62 (upholding a county telecommunications service that operated outside the county’s boundaries because
doing so served residents’ interests and because the county did not compel anyone outside its boundaries to use it.).
67 MCQUILLIN, 5 THE LAW OF MUNICIPAL CORPORATIONS, §§ 15:17, 15:19 (3d ed.).

8 See ORS 332.072.

% Or Const, Art VIII, § 3.
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Furthermore, school districts are not governed by local charters and cannot be formed
through citizen initiatives (though residents may petition for mergers or boundary changes).”
The number, size, and boundaries of school districts are decided instead by district boundary
boards, a role performed by counties on behalf of the state.”! The duties and powers of school
districts are all prescribed by state laws and regulations.”” Thus, in some ways, school districts

function less like municipal corporations and more like state agencies.

School districts are local governments in other ways, however. First, the governing body
is elected. Every school district is governed by a district school board, which are public bodies
composed of volunteer elected officials who serve four-year terms and reside and vote in the
district.”® Second, school districts possess important government powers like the power to levy
taxes, the power to seize property, and the power to regulate activities on district property.’*
Third, school districts are “bodies corporate” with the power to buy or sell property, take out
loans, enter into contracts, and “transact all business coming within the jurisdiction of the

district.””?

D. Special Districts

More numerous than school districts are the hundreds of special districts serving
communities across the state. These districts are governed generally by ORS Chapter 198 but
also by their “principal acts,” which are spread across two dozen or so other ORS chapters.’®
Special districts include, for instance, a people’s utility district under ORS Chapter 261; a
domestic water supply district under ORS Chapter 264; a port district under ORS Chapter 777;
and county service districts under ORS Chapter 451.77 Other districts relate to mass transit;
irrigation; regional air quality control; fire protection; hospitals; sanitation; cemeteries; parks and
recreation; special roads and road assessments; highway lighting; health; vector control; water
improvement; weather modification; geothermal heating; transportation; chemical control; weed
control; emergency communications; diking; and soil and water conservation.

Everything about special districts — from how they are structured to what powers they
have — depends on the interplay between ORS Chapter 198 and their principal acts, i.e., the
laws that authorize their existence. A good example of this is how special districts are formed.

70 See ORS 330.092 to ORS 330.095.

"I See ORS 330.080.

2 See generally ORS Ch 332.

3 ORS 332.018.

74 See ORS 328.213; see also ORS 332.182; see also ORS 332.445.

5 ORS 332.072.

76 See generally ORS Chapter 198.

770ORS 198.010. Note that county service districts are unique in that they are not wholly independent from the
county that operates them. ORS 451.485.
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Generally, citizens petition to form special districts under a process defined by statute.”® For
some districts, that process is found under the District Boundary Procedure Act.”” Yet for others,
formation and modification are issues controlled by the district’s principal act.®’ Similarly, ORS
Chapter 198 provides processes for filling vacancies on a district’s governing body,
compensating officials, and adopting ordinances and other regulations; each of these processes
applies to a different subset of special districts.®!

Like school districts, special districts are special purpose units of government that are
formed for a particular need or service.®? Generally, a special district possesses taxing and
regulatory power if it acts within its boundaries and within the grant of authority in its principal
act or in ORS Chapter 198.%3 Unlike school districts, special districts are funded more by local
taxes than by state revenue. Special districts also are public corporations and may enter contracts,
buy or sell property, and transact other business as long as every action is related to its limited
municipal function.®*

E. Regional Governments

Finally, city officials may from time to time encounter what are commonly known as
regional governments. The most established of these is Metro, which is authorized under ORS
Chapter 268 and is classified as a special district government.®> Metro operates under a charter
based in Article XI, Section 14, of the Constitution and has jurisdiction over all “matters of
metropolitan concern” as described in the district’s charter.3¢ In and around Portland, Metro
coordinates urban development and transportation, and operates a regional waste system.®’

Outside of Metro, there are several other regional councils of government (COGs).%®
These councils are more aptly described as government groups than as governments in their own
right. COGs are formed through intergovernmental agreements under ORS Chapter 190; in this

8 See, e.g., ORS 198.748.

P Id.

80 See, e.g., ORS 261.105

81 See generally ORS Chapter 198.

82 See, e.g., ORS 261.305. The enumerated powers of people’s utility districts, which generally relate to providing
and distributing “a supply of water[,] ... waterpower and electric energy, or electric energy generated from any
utility.” Id.

8 1d.

84 See, e.g., ORS 261.215 (declaring the corporate status of people’s utility districts and authorizing the use of
certain “corporate powers” enumerated in the act.).

8 See generally ORS Chapter 268; see also ORS 198.010(6).

8 Or Const, Art X1, § 14; OR. METRO CHARTER Ch. 2, § 4 (2015), https://www.oregonmetro.gov/sites/default/
files/2015/01/12/Metro%20Charter%202015.pdf (last accessed June 9, 2020).

87 Regional Leadership, METRO, https://www.oregonmetro.gov/regional-leadership/what-metro (last accessed June
2,2020).

88 Regional Governments, OR. BLUE BOOK, https://sos.oregon.gov/blue-book/Pages/local/other-regional.aspx (last
accessed May 22, 2020).
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way, they are identical to the League of Oregon Cities (LOC).* Unlike the LOC and in a manner
similar to Metro, COGs work with cities and other local governments to provide regional public
services. Examples include business loan programs, economic development, senior and disability
services, and regional planning.’® COGs enable governments to take on programs or projects that
otherwise might be too costly or complex.’! While COGs might contract with local governments
to provide services, they are not municipalities; as such, they possess no coercive authority —
taxing, regulations, etc. — and may only provide services that its member governments are
authorized to provide.®? COGs operate through boards of elected officials selected from its
member governments and derive revenue through dues and fee-for-service agreements. >

II. FORMING A CITY

Throughout history, and in theory, three methods of incorporation have been available to
Oregon communities looking to incorporate as cities. Among them, one method is barred by the
Oregon Constitution and another has never been attempted — only contemplated.®* This leaves
the statutory procedure under the Oregon Incorporation Act of 1893, codified at ORS 221.010 to
ORS 221.110, which will be the focus here.

The Incorporation Act carries two threshold requirements. First, at least 150 people must
reside in the proposed area.”> Second, the area cannot be within “an incorporated city.”*® The
general requirements of incorporation fall into four categories: (1) filing a proposed petition, (2)
conducting a petition drive, (3) obtaining county approval, and (4) succeeding in an election. The
exact requirements differ depending on the community’s proximity to existing cities and whether
the area is located in a populous county. Finally, incorporation triggers other legal requirements
that demand the attention of the new city; petitioners should be aware of these prior to filing the
petition. The following paragraphs explore the major categories and concerns of incorporation.

8 OR. CHAPTER OF THE AM. PLAN. ASS’N, REGIONAL PLANNING FOR THE 215" CENTURY 15-17 (2010), http://
www.oregonapa.org/wp-content/uploads/2015/05/OAPA-Final-Reg-ES-Jan11.pdf (last accessed June 2, 2020).

90

" 1d

2 Id.

3 Id.

% Or Const, Art X1, § 2, prohibits the state from incorporating cities by special act. The provision also grants “cities”
the power to adopt a home rule charter. Arguably, an unincorporated community becomes a city through the process
of drafting and adopting a home rule charter; if so, communities could simply adopt a charter and skip the process of
becoming a city under state law. For more analysis, see LEAGUE OF OR. CITIES, INCORPORATING A CITY IN OREGON
(2019), https://www.orcities.org/application/files/6815/7904/8842/ Incorporation WhitePaperUpdated2-2-19.pdf (last
accessed June 2, 2020).

%5 ORS 221.020.

% Id., The Incorporation Act does not define the term “incorporated city.” State regulations acknowledge the
possibility for communities within the urban growth boundary of a city to incorporate; See OAR 660-014-0010(1).
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A. Filing a Proposed Petition

The process of incorporating a city begins by filing a
prospective petition and an economic feasibility statement
with the county clerk.”” The prospective petition is a form
prescribed by the Oregon Secretary of State and requires the
name of the city, the names and addresses of no more than three
chief petitioners, and the proposed permanent tax rate for the
city.”® A map that shows the boundaries of the proposed city
must be attached to the form.”

The economic feasibility statement requires considerably
more work by the community. It details the services and
functions of the proposed city, the relationship of those services
to existing public services in the area, and the first and third-year
budgets of the prospective city that prove “economic
feasibility.” %’ Generally, a community’s ability to provide this
statement results from a broader feasibility study that addresses
the economic characteristics of the area and the tax rate and
boundaries of existing taxing districts, among other issues. For
information on how to conduct a feasibility study, consult the
LOC City Incorporation Guide (2017).'%!

Once the chief petitioners file the prospective petition and
economic feasibility statement with the county clerk, the clerk
authorizes the circulation of the petition and sends two copies to
the board of commissioners for the county.

i. Additional Requirements

The initial filing must comply with several other
provisions in addition to these basic requirements. As a rule of
thumb, areas that fall just outside an existing city generally face
stricter requirements for incorporation than more isolated areas.
One example of this is rural unincorporated communities, which
are subject to a much more rigorous filing process. Another

97 ORS 221.031.

Petition for
Incorporation in a
Non-Urbanized Area

A Petition for Incorporation must
include:

e Name and residence of no
more than 3 persons who
are to be the chief
petitioners;

e Name of the proposed city;

e Proposed permanent rate
limit for operating taxes,
expressed in dollars per
thousand dollars of
assessed value;

e A map indicating the exterior
boundaries of the proposed
city (not to exceed 14 inches
by 17 inches); and

o |f the proposed city is to be
located in a jurisdiction
governed by a local
government boundary
commission, the Petition
must further include the
economic feasibility analysis
required by ORS
199.476(1).

The Petition must also comply
with land use regulations. If the
area to be incorporated
encompasses a special district/s,
it should state whether it
proposes to extinguish the
special district/s.

%8 See Form SEL 701, https://sos.oregon.gov/elections/Documents/SEL701.pdf (last accessed May 22, 2020).

% ORS 221.031(3)(d).
100 ORS 221.035.

191 EAGUE OF OR. CITIES, INCORPORATION GUIDE (2017), https://www.orcities.org/application/files/5515/

6116/0245/IncorporationGuideUpdate6-23-17.pdf (last accessed May 22, 2020).
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example is areas within an urban growth boundary (UGB), which must comply with the existing
city’s local comprehensive plan. That said, planning laws apply to all incorporation petitions, not
just those within a UGB; for areas not within a UGB, the petition must comply with statewide
planning goals. Finally, if the proposed area falls within the jurisdiction of a local government
boundary commission, then other filing requirements exist.

a. Urbanized Areas

Additional requirements exist for communities in “urbanized areas,” or areas that are
outside UGB but within three miles of a city.'? To be incorporated, these areas must be within a
previously designated “rural unincorporated community,” and the lands bordering the proposed
city must be subject to use exemptions for agriculture or forestland.!* For qualifying
communities, the initial filing must include a separate affidavit and a detailed economic
feasibility statement.'%*

The affidavit must be filed by a chief petitioner vowing that at least 10% of the registered
electors already support incorporation and that discussions have taken place with each
neighboring city “concerning the effects of the proposed incorporation.”!% These discussions are
important because a city may later petition the county to reject the proposal if it finds the
incorporation would adversely impact its interests.'%

The economic feasibility statement, meanwhile, must contain at least three additional
pieces of information. First, the statement must commit the proposed city to providing urban
services in a manner that is both cost-efficient and adequate for current and future needs. Second,
the statement must contain a proposed permanent rate limit for operating taxes. Third, the
statement must commit the proposed city to planning for residential development at or above the
same urban density planned for an already existing city located in the county. This comparison
city must have a similar geographic area within the urban growth boundary.!'?’

In some cases, a proposed city must also “demonstrate” that it can meet these standards

by completing a public facility plan and a transportation system plan.'% If so, petitioners may

satisfy the standards by entering into service agreements with other cities or districts.!%

102 ORS 221.034(2).
103 Id.
104 Id.
105 Id.
106 ORS 221.034(3).
107 ORS 221.034(2).
108 Id
109 Id
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b. Land Use Regulations

Under Oregon law, the incorporation of any city results in a land use decision that is
subject to statewide planning regulations. Specifically, the county order approving an
incorporation petition as an election ballot measure is a “land use decision [that] must comply
with applicable Statewide Planning Goals.”!!? Or, if the area proposed for incorporation is within
the urban growth boundary of a city, then the incorporation proposed by the petitioners must also
comply with local planning regulations, i.e., the existing city’s local comprehensive plan, that is
required by state land use laws.!!! Failure to comply with the relevant land use rules can lead to
legal disputes with interested parties in the Oregon Land Use Board of Appeals.'!? For these
reasons, communities must be aware of land use laws before seeking incorporation.

¢. Local Government Boundary Commissions

A local government boundary commission is a commission with authority to review
major or minor boundary changes, including incorporation.'!* Counties are authorized to create
these commissions, which technically are state agencies, under ORS Chapter 199.'* In counties
where a local boundary commission has jurisdiction, the chief petitioners must include with the
initial filing the economic feasibility analysis and estimated tax rate required under ORS
199.476.'"> The information must then be reviewed and approved by the local government

boundary commission before the county clerk can authorize the petition for circulation. !

ii. Future Considerations

Before filing a petition for incorporation, several other considerations warrant the
attention of petitioners. Unlike the items above, these are not legal prerequisites to filing a
petition, but they are concerns that carry severe consequences if not addressed early in the
incorporation process. First, a new city in a county of more than 100,000 people must provide
four major services within three years of incorporation to receive crucial state shared revenue.
Second, and somewhat related, is the relationship that a new city has with existing — often
overlapping — special districts. Third, all new cities must comply with local budgeting laws.
Fourth, returning to the subject of land use law, all new cities must prepare local land use rules

110 OAR 660-014-0010(2)(a).

T OAR 660-014-0010(2)(c). Once incorporated, a city develops its own local comprehensive plan for the area; See
ORS 197.757.

112 ORS 197.825.

113 ORS 199.415(11). Incorporation is a “major boundary change,” as is merger, consolidation, and disincorporation.
114 ORS 199.430.

115 ORS 221.031.

16 14
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within four years of incorporation. A full list of considerations is available in the LOC’s City
Incorporation Guide.'!’

a. Areas Within a County of More than 100,000 People

Beginning with its fourth year, a city in a county with more than 100,000 people must
provide at least four of the following services to continue to be eligible for state shared revenues:
police protection; fire protection; street construction, maintenance and lighting; sanitary sewers;
storm sewers; planning, zoning and subdivision control; one or more utility services.!'® Nothing
is required at the time of incorporation, but communities should be aware of this requirement and
factor it into the feasibility study. Some of these services might already be provided by a local
special district, which underscores the importance of the next subsection.

b. Special Districts

Unlike some cities, neighboring or overlapping special districts are not legally entitled to
receive any consultation from a community seeking to incorporate. Consulting special districts is
a practical requirement, however, to avoid future complications and promote cooperation among
local governments. For the following reasons, filing the incorporation petition is a crucial
opportunity for a community to establish a working relationship with special districts in its area.

First, incorporating an area that includes a special district may have immediate legal
consequences. If the entire area of a district is within the boundaries of a new city, then that
district will cease to exist and the new city will assume the assets, liabilities, obligations and
functions of the district.!! Such a district may continue to exist and operate within the city’s
boundaries, but only if this arrangement is proposed in the petition to voters.'?° Given that
terminating a district may be undesirable for the district or the new city, and that this outcome is
avoidable with the proper preparations, early communication is encouraged between petitioners
and districts.

Conversely, if the city only partially overlaps with a district’s boundaries, then that
district continues to operate in the area if and until the city completes a separate process to
withdraw the district from the area.'?! This process includes notice and meeting requirements;
anticipating these requirements will mean for a smoother transition for the city and district.'??

17 LEAGUE OF OREGON CITIES, INCORPORATION GUIDE (2017), https://www.orcities.org/application/files/5515/
6116/0245/IncorporationGuideUpdate6-23-17.pdf (last accessed June 15, 2020).

118 ORS 221.760.

119 QRS 222.510.

120 Id

2L ORS 222.520.

122 ORS 222.524; ORS 222.460(2).

Oregon Municipal Handbook — Chapter 1: Nature of Cities 15

League of Oregon Cities


https://www.orcities.org/application/files/5515/6116/0245/IncorporationGuideUpdate6-23-17.pdf
https://www.orcities.org/application/files/5515/6116/0245/IncorporationGuideUpdate6-23-17.pdf

Second, all new cities must enter into coordination agreements with each special district
that provides an urban service within its urban growth boundary.!?* For purposes of this planning
requirement, “urban services” means sanitary sewers, water, fire protection, parks, open space,
recreation, streets, roads, and mass transit.'>* New cities must enter into these coordination
agreements before the second periodic review of the city’s comprehensive plan.!?®

Finally, proposed incorporations of cities within the boundaries of the Metro, a regional
government and special district, may face additional requirements.

¢. Budgeting Laws

ORS Chapter 294 provides a stringent set of budgeting laws for local governments.
Beginning in most instances with the fiscal year following incorporation, the expenditure of any
money by a city, even in its first months of existence, must be made pursuant to a legal
budget.!'?® While the economic feasibility statement required for an incorporation petition will
outline proposed budgets for the first and third years of city operations, the budgets still must be
approved by the new city’s council. The process of approving a budget involves a series of
committee, notice, and meeting requirements. Petitioners should know of these requirements and
may refer to the Oregon Property Tax Division’s “Local Budgeting Manual.”

d. Comprehensive Planning

As noted above, compliance with state land use regulations begins with the incorporation
petition, but it does not end there. Upon incorporation, cities acquire a responsibility to develop
their own land use rules through a local comprehensive plan.

ORS Chapters 197 and 227 govern the new city’s land use planning responsibilities.
Within four full years of its existence, a new city must prepare, adopt, and gain state approval of
a comprehensive plan consistent with the statewide goals adopted by the Oregon Land
Conservation and Development Commission (LCDC).'?” LCDC administrative rules apply the
statewide goals to incorporation and require adoption of a comprehensive plan for the new
city.!?® The plan must be coordinated with the county and acknowledged by the LCDC before it
is official. The typical plan contains a map indicating preferred land uses, a series of goals and
policies defining those uses, and references to the data on which the plan is based.

123 ORS 195.020.

124 ORS 195.065.

125 ORS 195.085.

126 ORS 294.338(1), (10).

1270RS 197.757; ORS 197.251.

128 (OAR, Chapter 660, Division 14).
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B. Signatures, County Review, and Election

The incorporation process moves quickly following the filing of the proposed petition
and the required supporting documents. Upon receiving all of the necessary paperwork, the clerk
for the county will immediately file the petition and “authorize the circulation of the petition.”!?’
Petitioners for incorporation then face four additional hurdles: (1) collecting enough signatures;
(2) obtaining county approval for the incorporation; (3) winning in the election; and finally (4)
withstanding challenges filed against the incorporation, if any. '3

i. Collecting Signatures

The Incorporation Act requires the petition to be signed by at least 20% of the eligible
voters in the area proposed to be incorporated, or only 10% if the area is within a county of
more than 300,000 people.'*! At present, there are five such counties: Clackamas, Lane, Marion,
Multnomah, and Washington counties.'*? These signatures must be gathered within six months
of filing the proposed petition or else they will not count.'?* In addition, the signatures must be
collected on a sheet prescribed by the secretary of state and each sheet must be accompanied by a
full and correct copy of the petition for incorporation.'3* Once all of the needed signatures have
been collected, the petitioners return to the county to file the petition and signatures with the
county court or the county board of commissioners. '

ii. County Approval

Upon receiving the petition, the county’s governing body sets a time and place for a
hearing on the petition and delivers notice through publications and public places.!'*® This
hearing serves two purposes. First, it provides an opportunity for interested parties to appear and
present objections to the incorporation or the proposed tax rate. Second, the governing body must
determine that all property within the proposed boundaries would be “benefited” by the city.'*’

The standard for determining whether an area would be “benefited” by incorporation is
not clearly set by statute.!*® The Oregon Supreme Court has described the “ambiguity regarding
the powers vested in the county” in this hearing.'*® That said, a few rules are clear. First, the
county may, but is not required, to expand the boundaries of the proposed city to include areas it

129 ORS 221.031(2).

130 See ORS 221.031(4); ORS 221.040; ORS 221.050.

131 ORS 221.040(1).

132 County Populations. OR. BLUE BOOK, https://sos.oregon.gov/blue-book/Pages/local/county-population.aspx (Last
Accessed June 10, 2020).

133 ORS 221.040(1).

134 See Form SEL 702 https://sos.oregon.gov/elections/Documents/SEL702.pdf (last accessed May 22, 2020); see
also ORS 221.031(4).

135 ORS 221.040(1).

136 14

137 ORS 221.040(2).

138 See McManus v. Skoko, 255 Or 374, 378 (1970).

139 Id
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finds would be benefited by the new city. !4 However, the county must limit the boundaries of
the new city to exclude property owners who would not be benefited. Second, the Supreme Court
held in McManus v. Skoko that the county cannot go so far as to find no property would be
benefited by a proposed incorporation, thereby rejecting any possibility of incorporation for the
community.'*! The McManus Court found that the purpose of the hearing is to alter boundaries,
not to reject incorporation.'*? Third, any ruling by the county in this hearing is a quasi-judicial
decision, not a legislative decision.'** As such, the county’s governing body is serving as an
impartial decision-maker rather than as a political body; the county must make its decision based
on evidence, and the petitioners are entitled to certain due process rights in the proceeding. '**

Despite the McManus ruling, there remains one way that a county can reject a petition for
incorporation. If the proposed area is a rural unincorporated community and a neighboring city
objects to the incorporation, then the county has clear grounds to deny the incorporation effort.'*
If it does, then it must clearly acknowledge this as the reason in its findings and the decision may
be appealed to the Land Use Board of Appeals (LUBA). !4

Conversely, a county order approving the incorporation petition for an election may also
be appealed to LUBA. As noted above, this order qualifies as a land use decision and therefore is
subject to LUBA appeal.'*” Successful appeals will invalidate the outcome of the election. '*®

ii. Election

The county’s governing body, upon approving the petition in its original or altered form,
must issue an order for an election to be held on the matter of incorporation. The election must
be held at least 90 days after the issuance of the order.'#

In the election, eligible voters within the boundaries of the proposed city are presented
with two questions. First, voters must decide if the proposed city should be incorporated or not.
Second, if so, the voters must select candidates who will serve on the inaugural city council.

The vote on incorporation carries a unique threshold requirement. To succeed, the vote
on incorporation must show that a majority of the votes approve of the idea and that at least 50%
of the registered voters in the area participated in the election. But this requirement is waived if

14 ORS 221.040(2).

14 MceManus, 255 Or at 378-80.

142 1

143 See 1000 Friends of Oregon v. Wasco Cty Court, 304 Or 76, 80 (1987) (citing criteria in Strawberry Hill 4
Wheelers v. Benton Bounty Bd. of Comm., 287 Or 591, 593 (1979)).
144 g

145 ORS 221.034(3).

146 ORS 221.034(5).

147 1000 Friends of Oregon, 304 Or at 78.

148 g

149 ORS 221.040(3).
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the vote on incorporation is held in May or November of any year. °* If the electorate votes for
incorporation of the new city, then the date of incorporation is the date of the election and the
costs of the election come out of the general fund of the new city. If the electorate votes down
the idea, then all expenses of the election are paid out of the general fund of the county.'®!

The vote on council candidates must result in the election
of five council members. Under the Incorporation Act, a city

council is a five-person body. To be on the ballot, candidates ELECTION OF
must file a declaration of candidacy with at least 25 signatures of FIRST CITY
eligible voters in the area, or else just 10% of the voters in the COUNCIL

area if that number is less than 25 people.!? Of the candidates,
the two that receive the highest number of votes will hold office
until the second general election following incorporation; the
remaining three will hold office until the next general election. '

nomination of city

council candidates.
: Notwithstanding ORS
249.037, nominating
Newly incorporated cities operate, at least initially, petitions and
declarations of
candidacy shall be

.. ) filed with the County
supersedes it with the creation of a home rule charter. At present, Clerk no sooner than

all 241 incorporated cities in Oregon operate under charters the 100" day and no

enacted under Article XI, Section 3, of the state constitution. later than the 70" day
before the date of the

election.

pursuant to a government structure under the Incorporation
Act.">* This law governs the city’s politics unless or until the city

More information on how cities can be structured is available in
Chapter I1.

At the time of a

iv. Challenges

candidacy
. . o declaration, a filin
In the event the incorporation of a city is challenged fee of $25 is to b eg
within two years of incorporation, as an improper land use paid.
decision or otherwise, state law provides a process for how

shared revenue is to be distributed. If the respective court or state Nominating petitions
must contain at least

25 signatures of

_ . electors in the
shared revenue — such as tax revenue from cigarette, liquor, and proposed area for
marijuana laws and street and highway funds — are instead incorporation or 10%

deposited with the State Treasurer, with the State Treasurer of the electors,
whichever is less.

agency determines that the incorporation was invalid, moneys
that would have otherwise been payable to the city as state

placing these monies in an escrow account. If the new city
successfully appeals the decision, then the funds ultimately are

150 ORS 221.050(4)-(5).
151 ORS 221.061(2).

152 ORS 221.050(2).

13 ORS 221.090(1).

154 ORS 221.110.
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distributed to the city. If the new city fails to appeal or fails in its appeal, then the city’s state
shared revenue is instead distributed to all cities throughout the state based on population.'>>

Theoretically, another challenge to incorporation might come in the form of a nearby city
or special district attempting to annex parts of the area before incorporation can take place. This
would not be a direct challenge to incorporation but rather a preemptive one. State law addresses
this and forbids any attempts at annexation during the pendency of an incorporation petition. As
soon as petitioners complete their initial filing of a prospective petition, no city or district may
commence annexation proceedings until the petition is rejected by the county or by voters. !>

III. BOUNDARY CHANGES

Once a city is incorporated, different state laws govern how the nature of a city can be
altered through annexation, withdrawal, merger, consolidation, or disincorporation. On these
topics, cities may be subject to local laws as well, like an ordinance or a home rule charter. Cities
need to be aware of their own laws before attempting any of these processes. The following
section is limited to state law requirements and reviews the five boundary changes that a city
may undergo. Two of them — annexation and withdrawal — modify a city’s existing boundaries
and are considered “minor” boundary changes.'>’ The remaining three — merger, consolidation,
and disincorporation — are “major” boundary changes that dissolve a city (or cities) as part of
their respective processes.'>®

Note that some of these changes require involvement of a local government boundary
commission, if a city is subject to one’s jurisdiction. Prior to acting in any of the following ways,
a city should confirm whether a commission operates in its area. Also, Metro has jurisdiction
over boundary changes within its district.!>

A. Minor Changes: Annexation and Withdrawal

Both annexation and withdrawal modify an existing city’s boundaries. Annexation is the
process of extending city boundaries. The opposite action, withdrawal, retracts city boundaries
by removing territory from the city. These processes are similar in effect, but also different in
one fundamental way. A city’s power to annex territory is an exercise of extramural authority
that flows entirely from state law, not a home rule charter.'®® A city’s right of withdrawal,

155 ORS 221.785.

156 ORS 221.032.

157 ORS 199.415(12).

158 ORS 199.415(11).

159 ORS 268.347(1).

160 See Schmidt v. City of Cornelius, 211 Or 505, 517 (1957). The LOC maintains that the decision to annex is an
expression of intramural authority. As such, local processes of deciding whether to annex territory are not subject to
state preemption.
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however, is recognized as a matter of intramural authority.'®' While Oregon courts have upheld
the right of cities to remove property from its boundaries, it is unclear if cities may exercise this
right in a manner other than the withdrawal process under state law. For the purposes of this
Handbook, the following section is limited to relevant requirements under state law.

i. Annexation

Annexation is the process through which a city extends its boundaries to new territory.
Any decision to annex land must comply with a state process because a city has no inherent
authority to expand its boundaries. !®> With a few exceptions, ORS Chapter 222 leaves it to each
city or the city’s voters to decide whether to annex new territory. ' State law instead restricts
what territory can be annexed and how. In other words, state law controls (1) the annexation
procedure and (2) the type of territory that may be annexed. !** Finally, many cities require a
local election to decide when and where the city will annex new territory.'®> ORS Chapter 222
avoids conflicts with these local laws in all but one provision. '

a. Territory to be Annexed

By law, only certain territories may be annexed into a city. Two main restrictions apply.
First, a city may only annex territory that is “contiguous” to the city.!'®” Second, a city may only
annex territory if it is “reasonable” to do so.!%® The latter standard originated in case law and is
applied on a case-by-case basis, taking into consideration land use laws, the city’s projected
growth, and the city’s ability to provide urban services to the area, among other factors.'®

The contiguity requirement is found under ORS Chapter 222, which authorizes a city to
annex new territory only if it “is contiguous to the city or separated from it only by a public right
of way or a stream, bay, lake, or other body of water.”!”® This requirement does not necessarily
mean that most of the territory must be contiguous to the city. Taken literally, this provision only
requires some connection to the city, either by a narrow strip of land or even an annexed right-of-
way running back to it.!”! Courts applying the “reasonableness” standard likewise have held on
many occasions that so-called “cherry stem” annexations are proper.'’> As one court noted, an

161 Id

162 Id.; see also City of Corvallis v. State, 304 Or App 171, 175 (2020) (noting “annexation is an extramural act.”).
163 See ORS 222.111(5), which generally requires a city election; see also ORS 222.120, which, in the absence of a
city election, grants discretion to the city’s governing body to decide whether to annex a territory or not.

164 See generally ORS 222.111.

165 City of Corvallis, 304 Or App at 177.

166 See, e.g., ORS 222.915; ORS 222.750(7).

167 ORS 222.111(1).

168 See Morsman v. City of Madras, 191 Or App 149, 153-54 (2003).

169 4.

170 ORS 222.111(1).

17! See Dep’t of Land Conservation & Dev. (DLCD) v. City of St. Helens, 138 Or App 222, 228 (1995).

172 Id.; see also Morsman, 191 Or App 149 at 153-54.
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irregularly shaped annexation is not “per se unreasonable,” suggesting that other factors weigh
more on the reasonableness of annexation than the adjacency of the property to the city.!”

By and large, the most significant factor for the “reasonableness” of an annexation is
whether it complies with land use law.!”* Therefore, a city preparing to annex new territory must
be aware of any applicable statewide planning goals or local comprehensive plans.

b. Annexation procedure

For the most part, annexation may be initiated in one of two ways: through a petition by
territory residents or through a motion of the city council.!” The general rule is that whenever a
proposal for annexation is raised, a city must submit the proposal to the voters of the territory
and the voters of the city.!”® This rule is subject to many exceptions, which are addressed below.
However, if no exceptions apply and elections are held in both the city and territory, then these
two elections must occur within one year of each other.!”” The votes may happen simultaneously
in the same election as long as the proposals appear on the ballot separately.'”

To promote annexation, any proposal may include a special rate of taxation for the new
territory that is a ratio of the highest rate of taxation applicable to property within the city.!”
Proposals submitted by petition may include a special rate with a term of up to 10 years; those
submitted by the city may have a term of up to 20 years.'3" The special rate may increase from
fiscal year to fiscal year pursuant to a proposed schedule, but in no event can it exceed the rate of
taxation on which the rate ratio is based.!®! If the annexation is approved, then the city cannot tax
the annexed territory at any other rate than the special rate for the term that it is in effect.!?

Not all annexations require elections in both the city and the territory. First, city elections
are not required as long as a public hearing is held on the issue and the election is not mandatory
under the city’s charter.'®* Second, a territory election is not required if an adequate number of
landowners in the territory consent to annexation. !3* Third, under certain circumstances, neither
a city or territory election is required, though the annexation itself might be. !> In other words,

173 Morsman, 191 Or App 149 at 153.

174 Id_ at 153-54.

175 ORS 222.111(2).

176 ORS 222.111(5)

177 ORS 222.111(6)

178 ORS 222.111(7).

19 ORS 222.111(3)

180 74

181 g

182 1

183 ORS 222.120(1).

184 ORS 222.125; ORS 222.127; and ORS 222.170.
185 ORS 222.127; ORS 222.750; and ORS 222.855.
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some provisions waive all election requirements for annexation
and then require cities to take on new territory. '8¢

1. Annexation without City Elections

Public hearings under ORS 222.120 eliminate the need
for a city election on annexation, unless a city charter provision
expressly requires otherwise. In lieu of an election, this provision
permits a city to hold a public hearing before the council on the
matter of annexation. The meeting must be noticed at least once a
week for two consecutive weeks and must provide an
opportunity for voters in the city to “appear and be heard” on the
issue.'®” Once this takes place, the city may declare annexation
of a territory on condition that other requirements are satisfied. '*3

This exception has limits. First, at least some city charters
require that all annexations be put to a vote before city voters. '’
ORS 222.120 avoids preempting these laws by stating that a
public hearing is permitted only if an election is not “expressly
required...by the city charter.”!°
Second, an election may be unavoidable on the annexation issue
— even for cities that do not expressly require one — if a
referendum is called following the public hearing. Under ORS
222.120, any ordinance on annexation in lieu of a city election is
subject to referendum. ! A successful referendum petition will
nullify the effect of the public hearing and put the matter up for
an election. '*?

2. Annexation without Territory Elections

Just as public hearings may eliminate the need for a city
election, the written consent to annexation by territory
landowners may eliminate the need for a territory election.
Generally, landowners may consent to annexation either by filing
statements of consent with the city or by entering into annexation
contracts with the city. ORS Chapter 222 provides multiple

186 1

87 ORS 222.120(2)

188 ORS 222.120(4).

189 See City of Corvallis v. State, 304 Or App 171, 177 (2020).
199 ORS 222.120(1).

191 ORS 222.120(4), (6)

192 Id
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An election on
annexation is not
required in the
territory when:

(1)

222.170(1) -- Landowners
consent by a triple majority.

(2)

222.170(2) -- Landowners and
registered electors consent by a
double majority.

3)

222.125 -- Landowners consent
unanimously and at least half the
registered electors do also.

(4)

222.127 -- All landowners file a
petition and the territory meets
certain criteria.

®)

222.750 -- The territory meets
the criteria for an “island.”

(6)

222.855 -- Oregon Health
Authority finds that the territory
represents a “danger to public
health.”

23




standards of consent that, if met, eliminate the need for an election.

First, a territory election is not necessary under state law if a so-called “triple majority” of
territory residents consent to annexation.'”* The term “triple majority” refers to there being
support for annexation among (1) more than half of the landowners in the territory (2) who also
own more than half of the total land in the territory, (3) the assessed value of which is more than
half of the assessed value of all real property in the territory.!** Oregon courts have upheld this
form of annexation, despite the possibility that the landowners themselves may not be registered
as voters or even residing in the territory to be annexed.!* In Morsman, the court found this law
does not discriminate against a suspect class, that there is no fundamental right under the U.S.
Constitution to vote on annexation, and that the state has an interest in eliminating the burden of
an election where it is already clear annexation is favored by many property owners. %

Second, an election is unnecessary if instead a “double majority” of residents consent to
annexation. !’ A “double majority” consists of (1) more than half of the registered voters in the
territory and (2) the owners of more than half of the land, whether or not they are the same
individuals.'”® As long as a majority of each class file statements of consent, then an election on
annexation need not be held.!”

A statement of consent filed with a city is a public record and only is valid for one year,
unless a longer period of time is expressly stated in writing.2*® As noted above, consent may also
take the form of an annexation contract, or an agreement between a city and a landowner that
guarantees city services in return for the landowner’s “consent to eventual annexation.”>’!
Unlike statements of consent, annexation contracts must be recorded and are binding on any
successors in interest in the property.2%?

Significantly, neither one of these processes eliminates the need for the annexing city to
hold a city election, or else a public hearing under ORS 221.120 if permitted by local law. 2% As
an additional requirement, both the double and triple majority provisions require that landowners
file their statements of consent prior to the city election, or else the public hearing if permitted by
local law.?** This distinction is important because other landlord consent provisions under ORS
Chapter 222 do waive the requirement for city elections as well as territory elections.

193 See ORS 222.170(1); see also Morsman v. City of Madras, 196 Or App 67, 70 (2004).
19 ORS 222.170(1).

195 Morsman v. City of Madras, 203 Or App 546, 556-563 (2006).
196 14

197 ORS 222.170(2).

198 14

199 14

200 ORS 222.173.

201 QRS 222.115.

202 Id

23 ORS 222.170(1)-(2).

204 Id
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3. Annexation without Any Election

A final category of provisions under ORS Chapter 222 features those that eliminate
election requirements for both the city and the territory. Like the public hearing exception above,
most of these provisions include a carve-out for ordinances or charters that do require elections
on annexation.?®® That said, one provision applies regardless of local law.2%

Unanimous Landowner Consent

No election is required under state law in the city or in the territory proposed to be
annexed if 100% of the landowners in the affected territory consent to annexation and other
conditions are met.?’” There are two such provisions: ORS 222.125 and ORS 222.127.
Purportedly, these laws apply regardless of contrary provisions under local law, such as a charter
that requires a local vote on annexation.?*

Under ORS 222.125, cities “need not” hold an election in the territory or in their
jurisdiction if all of the landowners and at least 50% of the electors in the territory consent to
annexation.?% If these conditions are met, cities may declare annexation through a resolution or
ordinance, showing the boundaries of the annexed area with an attached legal description.?!°

Under ORS 222.127, no elections are permitted and cities must annex the proposed
territory if they receive a petition signed by every landowner in a territory and a number of other
conditions are met.?!! This law preempts any local ordinance or charter that requires a city
election.?!? Annexation is required only if the territory is within the city’s urban growth
boundary, is or will be subject to the city’s acknowledged comprehensive plan upon annexation,
and is compliant with all other local ordinances.?!* The territory also must be contiguous.?!*

The state enacted this law in 2016 as SB 1573.2!3 To date, no court has addressed
whether this law violates the home rule provisions of the Oregon Constitution.?!¢ Arguably,
cities or else its voters have a right to select when to extend the city’s boundaries.?!” The
decision to annex, not the annexation itself, might be a matter of local concern that blocks state
preemption.?!® In City of Corvallis v. State, the court of appeals avoided ruling on this

205 See ORS 222.915; see also ORS 222.750(7).

206 ORS 222.127.

207 ORS 222.125, ORS 222.127

208 Id

209 ORS 222.125.

210 Id

2L ORS 222.127(2).

212 g

213 g

214 g

215 See City of Corvallis v. State, 304 Or App 171, 176 (2020).

216 1d. at 187 n.9.

217 See Mid-County Future Alts. Comm. v. City of Portland, 310 Or 152, 163-64 (1990) (stating that “[t]here still is
room to argue ... that the borders of a municipal corporation are an integral part of the corporate charter which
cannot be altered by the legislature.”).

218 Id
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question.?!” The court upheld ORS 222.127 as applied to Corvallis and Philomath because the
city charters permit annexation without a local election whenever they are “mandated by state
law.”?2° Of course, some city charters do require an election for all annexations, even those
mandated by state law.??! The decision in City of Corvallis v. State does not resolve the conflict
between ORS 222.127 and those charters.

Island Territories

No election is required for the annexation of so-called “island” territories that are entirely
surrounded by a city’s boundaries.??? Under ORS 222.750, a city may annex such a territory after
one public hearing upon notice to every landowner in the territory.??* However, this provision
does not waive the requirement for an election that is required by a city’s charter or ordinance.?**
Moreover, if local law does require a city election, then ORS 222.750 requires that election be
open to the residents of the island territory as well as the city.?%

“Island” territories are territories that are (1) completely within the corporate boundaries of a city
or (2) completely surrounded by the annexing city and other natural or artificial boundaries, such
as other cities, a large body of water, and Interstate 5.22° Ironically, the provision does not apply
to literal islands, i.e., territory that is completely surrounded by water.??’

If a city seeks to annex an “island” territory under ORS 222.750, the city must annex the
entire territory.?*® Annexing a portion of the territory is not permitted because the provision
authorizes annexation of “such territory,” not any part of it.?*

Health Hazard Abatement

Finally, under the Health Hazard Abatement Law, no elections are permitted and a city
must annex a territory if the Oregon Health Authority (OHA) finds that a public health danger
within the territory can be abated through annexation.?*° Just like ORS 222.750, this law does
not apply “if the charter or ordinances of the city conflict with or are inconsistent with” the
provision.?*! Thus, if local law does require an election on all annexations, this will take
precedence.?3?

29 City of Corvallis, 304 Or App at 181-82.

20 1d. at 182.

2L d. at 177.

222 ORS 222.750(2); see also Morsman v. City of Madras, 203 Or App 546, 560 (2006).

223 ORS 222.750(2).

224 ORS 222.750(7).

225 ORS 222.750(8).

226 ORS 222.750(2).

227 ORS 222.750(3).

228 See Costco Wholesale Corp v. City of Beaverton, 343 Or 18, 25 (2007).

229 g

230 ORS 222.840 to ORS 222.915.

1 ORS 222.915.

232 But see Pieper v. Health Division, 288 Or 551, 557 (1980) (finding that a city charter that did not require city
elections when the annexation is “mandated by state law” was not inconsistent with this law). In addition to the city
of Corvallis, the city of Klamath Falls was involved in a series of cases regarding its use of this annexation process.
See, e.g., West Side Sanitary Dist. V. Health Div. of Dep’t of Human Res., 289 Or 417, 419 n.1 (1980).
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This law lists three examples of dangers to public health, but the list is not exclusive: (1)
impure or inadequate domestic water, (2) inadequate sewage or garbage disposal, and (3)
inadequate drainage of surface water.>>> The proposed territory must also be “otherwise eligible”
for annexation and must be within the urban growth boundary of the city.?**

Annexations under this provision begin in one of three ways. First, the city itself can
initiate the proposal by adopting a resolution calling for an OHA investigation into whether a
public health danger exists in the proposed territory.?*> Second, the local public health authority
— generally the county — can initiate an OHA investigation in the same manner as the city.?*
Third, at least 40% of residents in a territory may petition the local public health authority to
initiate the OHA investigation.?*’

Next, OHA must hold a public hearing in the affected territory and hear any person who
may be impacted by annexation, including city residents.?*® Within 60 days of the hearing, OHA
then must issue findings on whether a public health danger exists and provide an opportunity for
additional oral or written arguments.?** Within 30 days of the final additional hearing, if any, the
OHA director must file a certified copy of the findings with the city or else issue an order that no
public health danger exists.?*’ At this time, OHA may reduce the boundaries of the territory that
has been proposed for annexation.?*!

If a city receives from OHA a certified copy of findings that a public health danger exists,
then the city must adopt an ordinance that annexes the territory.?*? This ordinance, as well as any
final order from OHA, is subject to judicial review.?*

ii. Withdrawal

Withdrawal is the process of detaching territory from a city’s jurisdiction.?** Previously
laws referred to this boundary change as “disconnection.”®* Like annexation, this process is a
minor boundary change; it retracts the boundaries of a city but otherwise leaves the city intact.?*
That said, withdrawal can be a significant land use decision.?*’ Ultimately, if an area is

23 ORS 222.850(5).

24 ORS 222.850(1).

235 ORS 222.855.

26 ORS 222.905(1).

27 ORS 222.905(2).

28 ORS 222.875(1).

239 17

20 ORS 222.880(1).

21 ORS 222.880(3)

22 ORS 222.900(1).

243 ORS 222.896.

24 ORS 222.460(1).

245 See Schmidt v. City of Cornelius, 211 Or 505, 509-10 (1957).
246 ORS 199.415(12).

247 See Cogan v. City of Beaverton, 226 Or App 381, 385 (2009).
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withdrawn from the city, then from the date of withdrawal it becomes free from assessments and
taxes by the city; however, it remains subject to any bonds or indebtedness.>*®

The withdrawal process under state law is relatively straightforward. As noted above, the
Oregon Supreme Court expressly recognizes withdrawal as an exercise of intramural authority
by cities; this authority flows from the right to amend a local charter under the home rule
provisions of the Oregon Constitution.?*” Theoretically, cities therefore have authority to adopt a
withdrawal process under local law, though it is unclear what interest the state might have in

maintaining a uniform process for withdrawal. This section will focus exclusively on the state’s
withdrawal process under ORS 222.460.

Withdrawals may only be proposed by a resolution of a city’s governing body.?*° The
resolution must state the name of the city and the city’s intent to withdraw, describe the
boundaries of the territory to be withdrawn, and include a cadastral map of the area prepared by
the county assessor.?’! No later than 30 days after adopting this resolution, the city must hold a
properly noticed public meeting for the purpose of receiving testimony.?>? The city may choose
to alter the withdrawal proposal based on this hearing.?>* Once the hearing is held, the city must
then prepare an order for a second meeting — a final hearing — that must take place no later
than 50 days and no earlier than 20 days from the date of the order.?>*

The order must declare that written requests may be submitted prior to the final hearing
by registered electors in the territory proposed to be withdrawn from the city.?* If the city
receives written requests from 100 of these electors, or at least 15% of these electors, then the
city must hold an election on the withdrawal.?*¢ alternatively, if insufficient requests are filed,
then the city is authorized to declare the territory detached from the city without holding an
election. If an election is necessary, a majority of the votes cast in the affected territory need to
support the proposed withdrawal.>’

B. Major Changes: Merger, Consolidation, and Disincorporation

State law provides the processes for merger, consolidation, and disincorporation of cities.
In a merger, one or more cities go out of existence and the belonging territory becomes part of an

248 ORS 222.460(10).

249 Schmidt, 211 Or at 517 (holding that cities cannot annex territory without a grant of extramural authority but that
cities “may exercise their home rule powers and exclude territory previously included within their limits.” (emphasis
in original)).

230 ORS 222.460(2).

231 ORS 222.460(3).

252 ORS 222.460(4).

253 ORS 222.460(5).

254 Id.

255 Id

236 ORS 222.460(6)-(8).

257 Id
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existing city. In a consolidation, one or more cities — or adjacent unincorporated territories —
combine to form a new city. Disincorporation involves just one city terminating its existence.

Unless expressly permitted by state law, local laws have no bearing on these procedures.
The power to surrender a city charter is not among the powers granted to cities by the home rule
provisions of the Oregon Constitution.?*® Accordingly, the power of a city to give up its charter
— ifit is has this power at all — must flow from extramural authority granted to it by the
state.?>® While the Oregon Constitution prohibits the state from repealing the charter of any one
city, i.e. by special laws, the state may establish any number of processes for repealing a charter
under general law.?%° These are those processes.

Note that a report of any major boundary change by a city must be filed with the county
clerk and assessor within 10 days of the change.?®!

i. Merger

State law permits the merger of a city into an adjoining city upon an election.?®? The
Oregon Constitution expressly authorizes the state to establish this process, but with the added
condition that “a majority of the electors of each of the incorporated cities...” support the
merger.?% To be eligible, the merging cities also must be “adjoining.”?** State law defines
“adjoining” as sharing a river as a common boundary or possessing boundaries that are within
1,500 feet from each other at the nearest point.?% State law also requires a written agreement
prior to a merger that addresses each city’s unfunded liabilities or surpluses, if any, in the Public
Employees Retirement System (PERS).2°¢ Examples of merger include the cities of Empire and
Eastside, which merged into Coos Bay on separate occasions, and the city of West Salem, which
merged into Salem in 1949.%¢7

For a city to merge into an existing city and surrender its charter, the question of merger
must first be raised by a petition. Generally, this petition must comply with state laws governing
prospective petitions for local initiatives and referendums.?®® However, a city may have its own
process for local initiatives and referendums pursuant to Article IV, Section 1 of the Oregon

258 See Or Const, Art XI, § 2, which provides that a city may adopt or amend a charter, but not repeal it.

259 See McKeon v. City of Portland, 61 Or 385, 389 (1912) (finding that while voters have “the power to enact or
amend the [charter] giving it a legal entity, but they have no power to repeal that instrument.”).

260 Id

261 ORS 222.010(1).

262 QRS 222.610; see also Or Const, Art X1, § 2a.

263 Or Const, Art X1, § 2a

264 4

265 Id.

266 QRS 222.045.

267 ANDIE E. JENSEN & THE CO0S HISTORICAL & MARITIME MUSEUM, IMAGES OF AMERICA COOS BAY 14 (Arcadia
Publishing, 2012); West Salem was once its own city, STATESMAN JOURNAL (March 8, 2014)
https://www.statesmanjournal.com/story/life/2014/03/07/west-salem-was-once-its-own-city/6185953/.

268 ORS 222.610, ORS 222.620(4).
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Constitution.?®® Regardless, merger petitions cannot be
submitted more than once in a 12-month period and must include
a proposed permanent tax rate for the merged city.?’® Further,
this rate must be the rate that would produce the same amount of
tax revenue otherwise produced by the cities if they remained
separate.?’! Any city that has not yet imposed a property tax may
propose a permanent rate limit as part of this process, which will
be taken into account in determining the rate for the merged
city.?’? If a petition meets all of these requirements under state or
local law, then the city must call an election.?”®

For the second city, the one into which the first city is
merging, the question of merger may be submitted to its voters in
one of two ways. The city may do so on its own resolution, or a
second citizen petition may compel the city to put the merger to
a vote.?’* The petition must meet the same requirements as the
first petition above.?”

For the most part, merger ballot measures follow the
procedures for any other measure under Oregon’s election
law.?7® There are a few exceptions. First, the statement that is
part of each city’s ballot measure must include the proposed
permanent tax rate from above, as well as a general description
of the city boundaries that would result from the merger.2’’
Second, the election notice for each city’s measure must include
a map of the new city’s boundaries.?’® Third, each election must
be held “on the next practicable date” permitted for a local
election.?” For a city that has not yet approved operating taxes
and is proposing a permanent rate limit as part of its merger

269 ORS 222.620(4)
270 ORS 222.620(5)
2771 ORS 222.620(3)

Key Differences
Between Merger
and Consolidation

Merger
o Separate elections

e Two cities combine
into an existing city

¢ Prospective petition
iS unnecessary

e Cannot include any
surrounding areas

e Might require an

“absolute majority” of
eligible voters

Consolidation
¢ Single election

e Two or more cities
combine to form a
new city

¢ Prospective petition
must be filed

e May include certain
surrounding areas

¢ Requires a majority
of the votes cast

272 ORS 222.050(2). This rate must comply with Article X1, Section 11(c)(3) of the Oregon Constitution. Id. If the
merger ultimately does not take place, then no permanent rate limit will be established in the city, regardless of the

outcome of that city’s election. ORS 222.050(7).
273 ORS 222.620(1).

274 ORS 222.650(1).

275 ORS 222.650(2).

276 ORS 222.620(6), ORS 222.650(6).

277 Id

278 Id

2% ORS 222.620(7); ORS 222.650(7).
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measure, the election must be held in May or November.?*® The two elections do not need to be
held simultaneously; state law provides that “it is sufficient if both are held within a period of

one year.” 28!

To be valid, each city’s merger measure requires authorization by ‘““a majority of the
electors” of each city.?*? For a city that has not yet approved operating taxes and has proposed a
permanent rate limit as part of the merger, the merger measure also must be voted on by at least
50% of registered voters eligible to vote in the election.?®* This is sometimes referred to as an
“absolute majority” instead of a simple majority.?3* Arguably, an absolute majority is required
for all mergers because the Oregon Constitution requires support of “a majority of the electors,”
not a majority of the electors voting on the measure.?®

If the merger is approved by a majority of the eligible voters in each affected city, then
the two cities will merge 30 days after the date of the last election held on the matter.?%¢ The
effect of the merger is that all property, debts and liability, and general jurisdiction of the
merging city is transferred to the newly merged city. Any pending suits, actions, or proceedings
of the merging city must be “defended or prosecuted to termination” by the merged city.?®’

ii. Consolidation

In addition to mergers, state law also provides a process for the joining of two or more
adjoining cities and adjoining unincorporated areas.?®® In contrast to mergers, consolidation
results in the incorporation of a new city.?* The cities of Oceanlake, DeLake, and Taft
consolidated in 1965 and were incorporated as Lincoln City.?° Past efforts to consolidate the
cities of Coos Bay and North Bend have been rejected by voters.?’!

280 ORS 222.050(4).

281 ORS 222.610.

282 14

283 ORS 222.050(4)(a). Furthermore, as noted above, if the merger measure does not pass in both cities, then no
permanent rate is established. ORS 222.050(7).

284 See Chamberlain v. Myers, 344 Or 605, 608-9 (2008).

285 Or Const, Art. X1, § 2a. This argument has been raised before in the Oregon Supreme Court. See School Dist. No.
17 of Sherman Cty. v. Powell, 203 Or 168, 179 (1955) (decided on other grounds). Likewise, Oregon’s
disincorporation statute borrows this language verbatim and this argument has been raised in that context as well.
See De Young v. Brown, 297 Or App 355, 360 (2019) (rev’ allowed). Oregon’s election law defines “elector” as an
“individual qualified to vote.” ORS 254.005.

286 ORS 222.680.

287 ORS 222.700(1).

288 ORS 222.210(1). Consolidation cannot occur with just one city and an unincorporated area. See Mid-County
Future Alts. Comm. v. Portland Metro. Area Local Gov’t Boundary Comm’n, 300 Or 14, 23 (1985).

289 ORS 222.210.

20 History of Lincoln City Oregon, LINCOLN CITY CHAMBER OF COMMERCE (2018), https://Icchamber.com/history
.htm#:~:text=Lincoln%20City%20History&text=The%20area%20that%20now%20is,0f%20Cutler%20City%20and
%?20Nelscott. (last accessed June 15, 2020).

291 ANDIE E. JENSEN & THE COOS HISTORICAL & MARITIME MUSEUM, IMAGES OF AMERICA COOS BAY 14 (Arcadia
Publishing, 2012).
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Consolidation requires two or more cities to repeal their charters for the charter of the
newly incorporated city. Unlike annexation, unincorporated territories do not need to be
contiguous to the consolidating cities; the consolidation process permits the incorporation of
noncontiguous territory if it is within three miles from “the rest of the territory of the city.”??
Consolidation elections require approval from a majority of voters in (1) the most populous city
proposed to be consolidated and (2) at least one other city or unincorporated area. If two or more
cities propose to consolidate, state law also requires a written agreement addressing each city’s
unfunded PERS liabilities or surpluses, if any.?*?

Like incorporation, the consolidation process begins by filing a prospective petition with
the county clerk in which the proposed city lies.>** In the event the proposed city lies in more
than one county; the petition is filed with the county clerk of the county in which the largest part
of the proposed city lies.?>> In addition to the required petition, consolidation necessitates the
filing of an economic feasibility statement.?*® This economic feasibility statement must contain
three things: “(1) a description of the services and functions to be performed or provided by the
proposed city; (2) an analysis of the relationship between the services and functions to be
provided by the proposed city and other existing or needing governmental services; and (3) a
proposed first year line item operating budget and a projected third year line item operating
budget for the proposed city that demonstrates the city’s economic feasibility.”?*’

The prospective petition must also state the proposed city’s permanent rate limit for
operating taxes.?’® As with mergers, a city that has not imposed a property tax may propose a
permanent rate limit as part of the consolidation process; if so, the city’s proposed rate limit must
be taken into account in determining the proposed rate limit of the new city.?*’

Upon receiving the prospective petition and the economic feasibility statement, the
county clerk dates and time stamps the petition and authorizes its circulation.>® The clerk also
sends a copy of the petition and economic feasibility statement to each of the cities included in
the proposed consolidation.*"!

The consolidation process requires this petition to be signed by no less than 10% of the
electors of each city and unincorporated areas included in the consolidation.>*? All signatures

22 ORS 222.210(2).

293 1g

24 ORS 222.230(1).

295 14

2% ORS 222.225.

297 Id.

2% ORS 222.030.

2% ORS 222.050(2)-(3). As with mergers, this rate must comply with Article XI, Section 11(c)(3) of the Oregon
Constitution, and if the consolidation ultimately does not take place, then no permanent rate limit is established for
the city regardless of the election outcome. ORS 222.050(7).

390 ORS 222.230.

301 14

392 ORS 222.220.
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must be obtained within one year of filing the prospective petition with the county clerk.’®* The
petition must state the name of the proposed new city, the names of every city to be included in
the proposed city, and the boundaries of every unincorporated boundary that would be included
as well.?** The petition must also include the proposed permanent tax rate limit for the proposed
city, which must be the rate that would generate the same amount of tax revenue that the city or
cities would otherwise produce in the absence of consolidation.?? Once the signatures are
collected, the completed petition may be filed with the city recorder of any city that the petition
proposes to consolidate. 3%

Once the petition is filed, a joint convention is required of the governing bodies of all of
the cities proposed for consolidation. The convention must be held at the usual meeting place of
the governing body of the city with the largest population, and it must be held within 20 days
from when the completed petition is received.?®’ If the governing bodies find the petition proper
and compliant with Oregon’s planning goals, then each governing body approves the petition and
appoints two residents from its city to be members of a charter commission tasked with drafting
the proposed consolidated city’s new charter.>%® In cases where the proposed consolidation also
includes unincorporated areas, the governing body for that county must appoint two additional
electors to the charter commission.?” At this stage, if the governing bodies determine that the
proposal includes noncontiguous areas separated by a distance of more than three miles, this
must be stated and the governing bodies must cancel any further proceedings related to the
consolidation proposal.!°

The charter commission has 60 days from the date of its creation to prepare a charter.!!
During the drafting of the proposed charter, the charter commission may employ attorneys and
seek other assistance at the expense of the cities proposed to be incorporated.?!? Once the charter
commission finalizes its proposed charter, the commission’s secretary files certified copies of the
charter with the governing bodies.*!?

The consolidation election follows the standard procedure for local measures under
Oregon’s election law, but with several caveats.3!* First, the election must be held on the date of
the next primary or general election but cannot be earlier than 90 days after the filing date of the
proposed city’s charter.'> The election must be held in May or November if a city that has not

303 ORS 222.230(2).
304 Id

305 ORS 222.230(3).
306 ORS 222.230(2).
307 ORS 222.230(4).
308 ORS 222.240.
309 [d

310 ORS 222.210(2).
31T ORS 222.240.
312 [d

313 ORS 222.250(1).
314 ORS 222.265(1).
315 ORS 222.250(2).
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yet approved operating taxes is proposing a permanent rate limit during consolidation.!® Second,
the chief elections officer is the clerk of the county in which the largest of the cities proposed to
be consolidated resides.?!” Third, if the proposal includes unincorporated areas, then notice of the
election must include a map of the boundaries of each unincorporated area and those of each
city.>!® Fourth, the ballot title must include a general description of the proposed city’s
boundaries. The statement must use “streets and other generally recognized features” and cannot
exceed 150 words.>!” Fifth, the consolidation measure itself must ask three questions: (1)
whether the proposed city should be incorporated, (2) whether the proposed charter should be
adopted, and (3) whether the proposed permanent rate for the city should be adopted.*?°

Drafting the ballot title is the subject of a second joint convention of the cities.*?! Once
the governing bodies receive the draft charter, they must meet again to adopt a ballot title for the
question of consolidation.*?? The ballot required for consolidation must comply with the
requirements of ORS 250.035.3%3 Upon completion of the ballot title, but no later than the 61
day before the date of the election, the clerk of this joint convention must file the ballot title with
the county clerk of the county in which the largest of the cities resides.*?* However, if this
second joint convention does not result in an agreement upon the date of the election or the
adoption of a ballot title, then the county clerk of the county in which the largest of the cities
resides must determine the ballot title.3%

To consolidate, the majority of the votes cast in the most populous city and the majority
of the votes cast in at least one other city or unincorporated area must favor consolidation. Of
course, for a city that has not yet approved operating taxes and has proposed a permanent rate
limit as part of the consolidation process, the consolidation measure also must be voted on by at
least 50% of registered voters eligible to vote in the election.>?® Upon conclusion of the election,
it is the chief election officer’s responsibility to canvass separately the votes cast in each city and
in each unincorporated area.>?’ The chief election’s officer shall deliver a certified copy of the
abstracts to the governing body of each city, and the governing bodies then meet in a third joint
convention to review the abstracts and determine the outcome of the election.??® If the election
results cause more than three miles of noncontiguous area to exist, those portions not contiguous
shall not be part of the new consolidated city.*?* Otherwise, if sufficient votes are cast in favor of

316 ORS 222.050(4).
31T ORS 222.265(2).
318 ORS 222.265(3)
319 ORS 222.250(4).
320 ORS 222.250(2).
21 ORS 222.250(1).
322 [d

323 [d

324 ORS 222.250(5).
325 ORS 222.250(3).
326 ORS 222.050(4).
27 ORS 222.270(1).
28 ORS 222.270(2).
329 ORS 222.270(4); see ORS 222.210(2).
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consolidation, the joint governing bodies issue a proclamation declaring the new consolidated
city.>*® The proclamation issued by the governing bodies is to be delivered to the Secretary of
State by the officer performing the clerk’s duties.*’!

Should the first election not result in a consolidation, there exists the potential for a
second consolidation election.®*? Any city or area may request a second consolidation election if
it meets one of the following descriptions:

(1) A majority of votes cast in the first election in the city or area from which a second
vote is being requested was in favor of the consolidation but the city or
unincorporated area is not contiguous to any other portion of the consolidated city; or

(2) A majority of votes cast in the election in the city or unincorporated area is against
consolidation but the city or unincorporated area is contiguous to a consolidated
city. 33

If one of these conditions is met, then the petition for a second petition may be filed. The petition
must meet the requirements for an initiative petition under state law or else the local laws of the
county.®* The petition must be filed with the clerk of the county in which the city or territory
lies no later than 60 days after the date of the first election; if it is filed, then the chief elections
officer will call a second election for the area on the next available election date that is no sooner
than 60 days after the filing date.?*

Once all elections are finalized, the chief elections officer has 30 days to call a special
election in the consolidated city to elect officers.**® The actual election to determine the city’s
officers must be held on a date specified in ORS 2221.230 and cannot be sooner than 90 days
after the date on which the chief elections officer called for the election.>*’

On the 10™ day following the date on which officer elections is called, elected officials
will take office.**® The day the elected representatives assume office (absent a different provision
in the charter) is the date the newly consolidated city is officially incorporated as a city.>*

A consolidation has many impacts. Upon the city’s incorporation, it obtains all of the
assets, liabilities, and obligations of the cities it encompassed.>** All of the ordinances in effect

330 ORS 222.270(3)
31 ORS 222.270(5)
332 ORS 222.275(1).
333 Id.

334 ORS 222.275(3).
335 ORS 222.275(4).
336 ORS 222.280(1).
337 Id.

338 ORS 222.280(2).
339 ORS 222.280(3).
340 ORS 222.295.
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in the original cities, “so far as [they] are not inconsistent with the [new] charter . . ., shall
[remain] in effect” and become the consolidated city’s ordinances.**! And all complaints and
prosecutions for crimes committed or ordinances violated, and any other suit or cause of action,
in the original cities become the responsibility of the consolidated city, absent a charter provision
to the contrary.?*?

iii. Disincorporation

Finally, state law permits cities to disincorporate in certain circumstances.*** Two main
conditions apply. First, cities seeking to disincorporate cannot be liable for any debt or for any
other obligation.>** Second, a “majority of the electors of the city [must] authorize” the
disincorporation.** The clause “majority of electors” replicates verbatim the language in Article
X1, Section 2a, of the Oregon Constitution.**® As courts have noted, it is unclear if this language
requires a simple majority of the votes cast in an election or an “absolute majority” of the city’s
registered voters.>*” If an absolute majority is required, then cities would need at least a 50%
turnout of its voters and, among them, a majority that supports disincorporation. Oregon courts
have not yet resolved this question.>*3

To disincorporate, a petition must be filed with the city in accordance with the process for
a local initiative or referendum.** Upon receiving a petition that meets these requirements, the
city must call an election on the topic. The election on disincorporation must be held during a
November election and, if the disincorporation measure fails, the petitioners must wait two years

before a subsequent attempt.*>°

Disincorporation becomes effective 60 days after it is authorized.**' Within 30 days after
it is authorized, the city must convey all of its real property and property rights to the county in
which it is located. The city’s records must be transferred to the county by day 60.%3

341 ORS 222.300(1). Oregon law is silent on how to resolve inconsistencies among original cities’ ordinances. For

instance, consolidating cities are certain to have ordinances on subjects like traffic, utilities, and business licenses.
Duplicate provisions will create ambiguity and some provisions might directly conflict with one another. To avoid
complex legal disputes, cities should determine in advance what ordinances will remain in effect and repeal the
others upon consolidation.

342 ORS 222.300(2).

343 ORS 221.610.

344 Id

345 Id.

346 Id.; see also Or Const, Art XI, § 2a.

347 See De Young v. Brown, 297 Or App 355, 360 n.3. (2019) (quoting Chamberlain v. Myers, 344 Or 605, 609
(2008)).

348 See School Dist. No. 17 of Sherman Cty. v. Powell, 203 Or 168, 179 (1955) (decided on other grounds).

349 ORS 221.621(3).

330 ORS 221.621(4).

331 ORS 221.650.

352 Id
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contents; effect
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tents; time for filing; exception
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valuation of property in territory to be
annexed

Delay of effective date of actions under
this chapter because of election; effective
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ized; requirements for approval
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(Temporary provisions relating to annex-
ation of certain industrial lands are com-
piled as notes preceding ORS 222.111)
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Annexation contracts; recording; effect
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out requiring annexation

Procedure for annexation without
election; hearing; ordinance subject to
referendum

Annexation by consent of all owners of
land and majority of electors; proclama-
tion of annexation

Annexation election; notice; ballot title

Election results; proclamation of annex-
ation

Procedure when annexation is submitted
to city vote; proclamation of annexation

Annexation by consent before public
hearing or order for election; proclama-
tion of annexation

Time limit for filing statements of con-
sent; public records
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ing statements of consent
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Effective date of annexation

Notice of annexation when effective date
delayed for more than one year
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CONSOLIDATION OF ADJOINING
AND NONADJOINING TERRITORIES

(Temporary provisions relating to consol-
idation of certain industrial lands are
compiled as notes preceding ORS 222.210)

Authority to consolidate adjoining and
nonadjoining cities or territories; addi-
tional method of annexation; limitation

Initiation of proceedings; signatures on
petitions

Economic feasibility statement required;
contents

Form and contents of petition; filing;
meeting of city governing bodies

Approval of petition; appointment of
charter commission; employment of as-
sistance; functions

Joint convention of governing bodies;
election on consolidation, charter and tax
rate limit; date; functions of county
court; ballot title

Ordinance calling election
Conduct of election

Canvass of votes; joint convention of
governing bodies; proclamation; report to
Secretary of State; cost of election

Elections for consolidation of certain
areas or cities

Election of officers; effective date of in-
corporation; certain annexations prohib-
ited

Officers assume duties under charter

Effect of consolidation; records, assets
and uncollected taxes of consolidating
cities transferred to consolidated city

Ordinances of former incorporated units
continued in effect; initiation of civil and
criminal actions

Construction of ORS 222.210 to 222.310;
substantial compliance sufficient

WITHDRAWAL OF TERRITORY

Procedures for withdrawal of territory;
contents of resolution; hearing; election;
taxes and assessments

Effective date of withdrawal from domes-
tic water supply district, water control
district or sanitary district

(Temporary provisions relating to with-
drawal of tracts from City of Damascus
are compiled as notes following ORS
222.465)

ANNEXATION OF
PUBLIC SERVICE DISTRICTS

Annexation of entire district; transfer of
assets, liabilities and functions to city;
exceptions
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222520 Annexation of less than entire district;
assumption of obligations by city condi-
tional

222524 Procedure for withdrawal of part of dis-
trict from district

222528 Territory withdrawn from district not lia-
ble for certain obligations

222530 Procedure for division of assets on with-
drawal of part of district; arbitration and
award

222540 Procedure for division of installations on
withdrawal of part of water district; ap-
peal; joint operations

222550 Withdrawal of greater portion of water
district; dissolution optional; transfer of
property to city

222560 Procedure for division of installations on
withdrawal of part of sanitary district;
appeal; joint operation

222570 Effect on metropolitan sanitary districts

222575 Agreements for joint operation by city
and district

222580 Procedure applicable to prior annexations
in which no property division was made

MERGER OF CITIES; ANNEXATION OF
TERRITORY SURROUNDED BY CITY

222,610 Surrender of city charter and merger into
adjoining city; elections required

222620 Submission of merger issue to electors of
city surrendering charter; petition for
merger; conduct of election

222,650 Submission of merger issue to electors of
city retaining charter; tax rate limit for
successor city; notice of election

222,680 Effective date of merger

222690 Effect of merger on rights, liabilities and
jurisdiction of the merged cities

222.700
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Effect of merger on pending actions and
proceedings; street work proceedings

Return statements filed with county re-
cording officer

Annexation of unincorporated territory
surrounded by city

HEALTH HAZARD ABATEMENT
Short title
Definitions for ORS 222.840 to 222.915

Annexation to remove danger to public
health

Proposal for annexation
Hearing in affected territory; notice

Purpose and conduct of hearing; written
findings of fact; rules

Oregon Health Authority order or finding;
hearing upon petition; alteration of
boundaries; tax differential

Stay of proceedings by Oregon Health
Authority; purpose; limit

Alternative plan by petition or resolution;
stay of proceedings

Review of alternative plan

Judicial review

Study and plan for alleviation of health
danger by city; procedure if city fails to
act

Determination if health danger can be al-
leviated; approval of plans; notice to city

City to adopt ordinance
Proposal or petition for annexation

Participation of director, officer or em-
ployee with interest in affected territory

Application of ORS 222.840 to 222.915

PENALTIES
Penalties
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BOUNDARY CHANGES; MERGERS & CONSOLIDATIONS

222,045

GENERAL PROVISIONS

222.005 Notice to public utilities of
annexation; contents; effect. (1) When ter-
ritory is approved for annexation to a city by
city council action under ORS chapter 199
or this chapter, the recorder of the city or
other city officer or agency performing the
duties of recorder under this section, not
later than 10 working days after passage of
a resolution or ordinance approving the pro-
posed annexation, shall provide by certified
mail to all public utilities, electric cooper-
atives and telecommunications carriers oper-
ating within the city each site address to be
annexed as recorded on county assessment
and tax rolls, a legal description and map of
the proposed boundary change and a copy of
the city council’s resolution or ordinance
approving the proposed annexation.

(2) Additional or increased fees or taxes,
other than ad valorem taxes, imposed on
public utilities, electric cooperatives and
telecommunications carriers as a result of an
annexation of territory to a city shall become
effective on the effective date of the annex-
ation if notice of the annexation is given to
public utilities, electric cooperatives and
telecommunications carriers by certified mail
not later than 10 working days after the ef-
fective date of the annexation. However, if
notification of the effective date of the an-
nexation is provided to the public utilities,
electric cooperatives and telecommunications
carriers later than the 10th working day af-
ter the effective date of the annexation, the
additional or increased fees or taxes become
effective on the date of notification.

(3) As used in this section:

(a) “Effective date of annexation” is the
effective date described in ORS chapter 199
or this chapter, whichever is applicable.

(b) “Public wutility” has the meaning
given that term in ORS 757.005.

(¢) “Telecommunications carrier” has the

meaning given that term in ORS 133.721.
[1981 c.238 §2; 1985 ¢.702 §5; 1987 c.447 §116; 1989 c.736
§1; 1991 ¢.136 §1; 1999 ¢.1093 §11]

222,010 Report of city boundary
changes; contents; time for filing; excep-
tion. (1) Every city, through its recorder or
other city officer or agency designated to
perform the duties of the recorder under this
section, shall report to the county clerk and
county assessor of the county within which
the city is located all changes in the bound-
aries or limits of the city. The report shall
contain a detailed legal description of the
new boundaries established by the city. The
report shall be filed by the city within 10
days from the effective date of the change of
any boundary lines.
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(2) For purposes of ad valorem taxation,
a boundary change must be filed in final ap-
proved form with the county assessor and the
Department of Revenue as provided in ORS
308.225.

(3) Subsection (1) of this section does not
apply to a minor boundary change ordered
under ORS 199.410 to 199.519. [Amended by 1969
c.494 §26; 1971 c.462 §18; 1985 ¢.702 §6; 2001 ¢.138 §7]

222,020 [Repealed by 1955 ¢.475 §12]

222.030 Assessor to furnish statement
of assessed valuation of property in ter-
ritory to be annexed. When a change of the
boundaries of a city through the annexation
of territory is proposed pursuant to ORS
199.410 to 199.519, or 222.111 to 222.180 or
city charter, the assessor of the county or
counties wherein the territory to be annexed
is located, shall furnish upon official request
within 20 days, a statement showing for the
current fiscal year the assessed valuation of
the taxable property in the territory to be
annexed. [1957 ¢.236 §1; 1969 c.494 §27]

222,040 Delay of effective date of ac-
tions under this chapter because of
election; effective date of certain annex-
ations and transfers of territory. (1) Not-
withstanding any provision of this chapter
that provides a different effective date, an
annexation, transfer of territory, consol-
idation or merger under this chapter, or any
removal by a city by ordinance of a newly
annexed area from a special district, shall
not become effective during the period:

(a) Beginning after the 90th day before a
primary election or general election and
ending on the day after the election; or

(b) Beginning after the deadline for filing
the notice of election before any other
election held by any city, district or other
municipal corporation involved in the annex-
ation, transfer of territory, consolidation,
merger or removal, and ending on the day
after the election.

(2) If the effective date established for an
annexation, transfer of territory, consol-
idation, merger or removal is a date that is
prohibited under this section, the annexation,
transfer of territory, consolidation, merger
or removal shall become effective on the day
after the election.

(3) For the purposes of ORS 308.225 only,
the effective date of an annexation under
ORS 222.180 shall be the date of filing of the

abstract referred to in ORS 222.180. [1981 ¢.391
§3; 1983 ¢.514 §1b; 1985 ¢.130 §5; 1985 ¢.808 §71; 1989 ¢.923
§25; 1995 ¢.712 §92]

222.045 Effect of split, consolidation
or merger of two or more cities on un-
funded PERS liability or surplus. If a city
splits into two or more cities, or two or more
cities consolidate or merge, the cities af-
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222,050

CITIES

fected by the split, consolidation or merger,
including cities created by the split, consol-
idation or merger, must enter into a written
agreement that addresses any unfunded Pub-
lic Employees Retirement System liabilities
or surpluses and deliver a copy of the agree-
ment to the Public Employees Retirement
Board as required by ORS 238.231. [2003 ¢.802
§164; 2005 ¢.808 §23]

Note: 222.045 was added to and made a part of
ORS chapter 222 by legislative action but was not added
to any smaller series therein. See Preface to Oregon
Revised Statutes for further explanation.

222.050 Certain consolidations and
mergers; additional question concerning
taxes authorized; requirements for ap-
proval. (1) This section applies if a consol-
idation or merger proposes to consolidate or
merge two or more cities and at least one of
the cities has not previously imposed ad
valorem property taxes.

(2) The question of the consolidation or
merger that is submitted to the electors of
the city that has not previously imposed ad
valorem property taxes may also propose a
permanent rate limit on operating taxes as
described in section 11 (3)(c), Article XI of
the Oregon Constitution.

(3) The permanent rate limit proposed
under subsection (2) of this section shall be
taken into account in determining the per-
manent rate limit for the city following con-
solidation or merger as provided in section
11 (3)(d), Article XI of the Oregon Constitu-
tion.

(4) The question of the consolidation or
merger that is submitted to the electors of
the city that has not previously approved
operating taxes shall be considered approved
by such electors if a majority of the votes
cast are in favor of the consolidation or
merger and:

(a) At least 50 percent of registered vot-
ers eligible to vote in the election cast a
ballot; or

(b) The election is held in May or No-
vember of any year.

(5) ORS 250.036 applies to a ballot title
for an election described in this section.

(6) Notwithstanding that a majority of all
electors voting on the question of consol-
idation or merger approve the consolidation
or merger, the consolidation or merger shall
not be considered approved if the voting par-
ticipation requirements in subsection (4) of
this section have not been met in the city to
which this section applies.

(7) If the city to which this section ap-
plies approves the consolidation or merger
but the consolidation or merger is not ap-
proved by the other electors voting on the
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question or for some other reason does not
occur, no permanent rate limit for operating
taxes shall be established for the city as a

result of the election. [1997 c.541 §358d; 2010 c.29
§13]

Note: 222.050 was added to and made a part of
ORS chapter 222 by legislative action but was not added
to any smaller series therein. See Preface to Oregon
Revised Statutes for further explanation.

ANNEXATION OF CONTIGUOUS
TERRITORY

(Temporary provisions relating to
annexation of certain industrial lands)

Note: Sections 3 and 10, chapter 737, Oregon Laws
1987, provide:

Sec. 3. (1) Notwithstanding any other provision of
law, when property:

(a) Is property on which no electors reside;
(b) Is zoned for industrial uses;

(¢) Has sewer and water lines paid for and installed
by the property owner; and

(d) Has an assessed valuation, including improve-
ments, of more than $7 million

that property can only be annexed by or to a city after
the city receives a petition requesting annexation from
the owner of the property.

(2) Property described in subsection (1) of this sec-
tion shall not be included with other territory as part
of an annexation, or annexed under ORS 222.750, unless
the owner of the property consents to the annexation in
the form of a petition for annexation.

(3) This section applies to property that, on Sep-
tember 27, 1987, was within the jurisdiction of a local
government boundary commission. [1987 ¢.737 §3; 1997
¢.516 §14]

Sec. 10. Section 3, chapter 737, Oregon Laws 1987,
is repealed on June 30, 2035. [1987 ¢.737 §10; 1989 c.226
§1; 1997 ¢.226 §1; 2005 c.844 §8]

Note: Sections 7, 8 and 11, chapter 539, Oregon
Laws 2005, provide:

Sec. 7. Section 8 of this 2005 Act is added to and
made a part of ORS 222.111 to 222.180. [2005 ¢.539 §7]

Sec. 8. (1) A lot, parcel or tract may not be in-
cluded in territory proposed to be annexed unless the
owner of the lot, parcel or tract gives written consent
to the annexation, if the lot, parcel or tract:

(a) Is zoned for industrial use or designated for
industrial use zoning in an acknowledged comprehen-
sive plan;

(b) Is land on which no electors reside, unless one
or more electors living on-site are employed or engaged
to provide security services for the industrial user of
the land;

(c) Has an assessed value of more than $2 million,
including improvements; and

(d) Is in unincorporated Jackson County, either:

(A) Within the urban unincorporated community
of White City, west of Oregon Route 62; or

(B) Within the urban growth boundary of the City
of Medford, west of Oregon Route 99.

(2) After annexation of a lot, parcel or tract de-
scribed in subsection (1) of this section, the development
rights that apply to the lot, parcel or tract under the
industrial zoning classification applicable to the lot,
parcel or tract when it is annexed are retained and run
with the lot, parcel or tract.
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BOUNDARY CHANGES; MERGERS & CONSOLIDATIONS

222.111

(3) As used in this section, “urban unincorporated
community” means an unincorporated community that:

(a) Includes at least 150 permanent residential
dwelling units;

(b) Contains a mixture of land uses, including three
or more public, commercial or industrial land uses;

(c) Includes areas served by a community sewer
system; and

(d) Includes areas served by a community water
system. [2005 ¢.539 §8]

Sec. 11. Sections 2, 4, 6, 8 and 10 of this 2005 Act
are repealed June 30, 2016. [2005 ¢.539 §11]

Note: Sections 5, 6, 7, 9 (2) and 11, chapter 844,
Oregon Laws 2005, provide:

Sec. 5. (1) Notwithstanding any provision of ORS
195.205 to 195.225, 199.410 to 199.534, 222.111 to 222.180,
222750 and 222.840 to 222.915, property described in
subsection (2) or (3) of this section may not be annexed
by or to a city unless the city receives consent to the
annexation from the owner of the property in the form
of a petition for annexation.

(2) Property for which annexation is limited by
subsection (1) of this section is property:

(a) That is composed of one or more lots, parcels
or tracts that:

(A) Are owned by the same individual or entity,
including an affiliate or subsidiary of the entity;

(B) Are contiguous or are separated from each
other only by a public right of way, a stream, a bay, a
lake or another body of water; and

(C) Together comprise at least 150 acres;
(b) On which no electors reside;

(¢) That was zoned for industrial, employment or
transit-oriented employment uses on December 31, 2004;

(d) That has private, on-premises security services;
and

(e) That has an assessed valuation, including im-
provements, of more than $12 million.

(3) Subsection (1) of this section applies to a lot,
parcel or tract that is owned by the same individual or
entity, including an affiliate or a subsidiary of the en-
tity, that owns the property described in subsection
(2)(a) of this section if the lot, parcel or tract:

(a) Is within two miles of the property described in
subsection (2)(a) of this section; and

(b) Contains 10 or more acres that are contiguous
or separated from each other only by a public right of
way, a stream, a bay, a lake or another body of water.

(4) A city may not obtain approval of an owner for
annexation under this section by requiring or request-
ing that the owner waive remonstrance or agree to an-
nexation in order to receive utility service or other city
services located in the city right of way at the same
price the city charges an owner of similar property that
is within the city. [2005 c.844 §5]

Sec. 6. An area of land within the urban growth
boundary of the metropolitan service district established
in the Portland metropolitan area may not be annexed
under ORS 222.750 if:

(1) The area of land is larger than seven acres and
is zoned for industrial use;

(2) The land is owned by an Oregon-based business
entity that has been in continuous operation, either di-
rectly or through a predecessor, for at least 60 years;
and

(3) The business entity employs more than 500 in-
dividuals on the land. [2005 c.844 §6]

Sec. 7. An area of land within the urban growth
boundary of the metropolitan service district established
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in the Portland metropolitan area may not be annexed
under ORS 222.750 if:

(1) The area of land is larger than 14 acres and is
zoned for industrial use;

(2) The land is owned by an Oregon-based business
entity that has been in continuous operation on a por-
tion of the land for at least 40 years; and

(3) The business entity employs more than 300 in-
dividuals on the land. [2005 c.844 §7]

Sec. 9. (2) Sections 5, 6 and 7 of this 2005 Act ap-
ply to an annexation of territory approved on or after
March 1, 2005, and to an annexation of territory pro-
posed on or after the effective date of this 2005 Act.
[2005 c.844 §9(2)]

Sec. 11. (1) Sections 5, 6 and 7 of this 2005 Act are
repealed on June 30, 2035.

(2) Notwithstanding subsection (1) of this section,
unless this section is amended, sections 5 and 6 of this
2005 Act are repealed five years after June 30, 2035.
[2005 c.844 §11]

222,110 [Repealed by 1957 c.613 §1 (222.111 enacted
in lieu of 222.110)]

222.111 Authority and procedure for
annexation. (1) When a proposal containing
the terms of annexation is approved in the
manner provided by the charter of the an-
nexing city or by ORS 222.111 to 222.180 or
222.840 to 222.915, the boundaries of any city
may be extended by the annexation of terri-
tory that is not within a city and that is
contiguous to the city or separated from it
only by a public right of way or a stream,
bay, lake or other body of water. Such terri-
tory may lie either wholly or partially within
i)r without the same county in which the city
ies.

(2) A proposal for annexation of territory
to a city may be initiated by the legislative
body of the city, on its own motion, or by a
petition to the legislative body of the city by
owners of real property in the territory to be
annexed.

(3) The proposal for annexation may pro-
vide that, during each of not more than 10
full fiscal years beginning with the first fis-
cal year after the annexation takes effect,
the rate of taxation for city purposes on
property in the annexed territory shall be at
a specified ratio of the highest rate of taxa-
tion applicable that year for city purposes to
other property in the city. The proposal may
provide for the ratio to increase from fiscal
year to fiscal year according to a schedule
of increase specified in the proposal; but in
no case shall the proposal provide for a rate
of taxation for city purposes in the annexed
territory which will exceed the highest rate
of taxation applicable that year for city pur-
poses to other property in the city. If the
annexation takes place on the basis of a
proposal providing for taxation at a ratio, the
city may not tax property in the annexed
territory at a rate other than the ratio which
the proposal authorizes for that fiscal year.
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CITIES

(4) When the territory to be annexed in-
cludes a part less than the entire area of a
district named in ORS 222.510, the proposal
for annexation may provide that if annex-
ation of the territory occurs the part of the
district annexed into the city is withdrawn
from the district as of the effective date of
the annexation. However, if the affected dis-
trict is a district named in ORS 222.465, the
effective date of the withdrawal of territory
shall be determined as provided in ORS
222.465.

(5) The legislative body of the city shall
submit, except when not required under ORS
222.120, 222.170 and 222.840 to 222.915 to do
so, the proposal for annexation to the elec-
tors of the territory proposed for annexation
and, except when permitted under ORS
222.120 or 222.840 to 222.915 to dispense with
submitting the proposal for annexation to the
electors of the city, the legislative body of
the city shall submit such proposal to the
electors of the city. The proposal for annex-
ation may be voted upon at a general
election or at a special election to be held
for that purpose.

(6) The proposal for annexation may be
voted upon by the electors of the city and of
the territory simultaneously or at different
times not more than 12 months apart.

(7) Two or more proposals for annexation
of territory may be voted upon simultane-
ously; however, in the city each proposal
shall be stated separately on the ballot and
voted on separately, and in the territory
proposed for annexation no proposal for an-
nexing other territory shall appear on the

ballot. [1957 ¢.613 §2 (enacted in lieu of 222.110); 1959
c415 §1; 1967 ¢.624 §13; 1985 ¢.702 §7]

222.115 Annexation contracts; record-
ing; effect. A contract between a city and a
landowner containing the landowner’s con-
sent to eventual annexation of the
landowner’s  property in  return for
extraterritorial services:

(1) Must be recorded; and

(2) When recorded, is binding on succes-

sors in interest in that property. [1991 c637
§4; 2012 c.46 §§1,2]

222.118 Provision of city services to
airport without requiring annexation. A
city and an airport may enter into an agree-
ment pursuant to which the city provides
sewer and water services to the airport
without requiring the annexation, or consent
to eventual annexation, to the city of the
territory on which the airport is situated.
[2015 ¢.787 §1]

Note: 222.118 was enacted into law by the Legisla-
tive Assembly but was not added to or made a part of
ORS chapter 222 or any series therein by legislative
action. See Preface to Oregon Revised Statutes for fur-
ther explanation.
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222.120 Procedure for annexation
without election; hearing; ordinance sub-
ject to referendum. (1) Except when ex-
pressly required to do so by the city charter,
the legislative body of a city is not required
to submit a proposal for annexation of terri-
tory to the electors of the city for their ap-
proval or rejection.

(2) When the legislative body of the city
elects to dispense with submitting the ques-
tion of the proposed annexation to the elec-
tors of the city, the legislative body of the
city shall fix a day for a public hearing be-
fore the legislative body at which time the
electors of the city may appear and be heard
on the question of annexation.

(3) The city legislative body shall cause
notice of the hearing to be published once
each week for two successive weeks prior to
the day of hearing, in a newspaper of general
circulation in the city, and shall cause no-
tices of the hearing to be posted in four
public places in the city for a like period.

(4) After the hearing, the city legislative
body may, by an ordinance containing a legal
description of the territory in question:

(a) Declare that the territory is annexed
to the city upon the condition that the ma-
jority of the votes cast in the territory is in
favor of annexation;

(b) Declare that the territory is annexed
to the city where electors or landowners in
the contiguous territory consented in writing
to such annexation, as provided in ORS
222.125 or 222.170, prior to the public hearing
held under subsection (2) of this section; or

(c) Declare that the territory is annexed
to the city where the Oregon Health Au-
thority, prior to the public hearing held un-
der subsection (1) of this section, has issued
a finding that a danger to public health ex-
ists because of conditions within the terri-
tory as provided by ORS 222.840 to 222.915.

(5) If the territory described in the ordi-
nance issued under subsection (4) of this
section is a part less than the entire area of
a district named in ORS 222.510, the ordi-
nance may also declare that the territory is
withdrawn from the district on the effective
date of the annexation or on any subsequent
date specified in the ordinance. However, if
the affected district is a district named in
ORS 222.465, the effective date of the with-
drawal of territory shall be determined as
provided in ORS 222.465.

(6) The ordinance referred to in subsec-
tion (4) of this section is subject to referen-
dum.

(7) For the purpose of this section, ORS
222.125 and 222.170, “owner” or “landowner”
means the legal owner of record or, where
there is a recorded land contract which is in
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force, the purchaser thereunder. If there is
a multiple ownership in a parcel of land each
consenting owner shall be counted as a frac-
tion to the same extent as the interest of the
owner in the land bears in relation to the
interest of the other owners and the same
fraction shall be applied to the parcel’s land
mass and assessed value for purposes of the
consent petition. If a corporation owns land
in territory proposed to be annexed, the cor-
poration shall be considered the individual

owner of that land. [Amended by 1953 ¢.220 §2; 1955
¢51 §1; 1961 c.511 §1; 1967 ¢.624 §14; 1971 ¢.673 §2; 1985
¢.702 §8; 1987 ¢.818 §11; 1993 .18 §39; 2009 c.595 §180]

222.125 Annexation by consent of all
owners of land and majority of electors;
proclamation of annexation. The legisla-
tive body of a city need not call or hold an
election in the city or in any contiguous ter-
ritory proposed to be annexed or hold the
hearing otherwise required wunder ORS
222.120 when all of the owners of land in
that territory and not less than 50 percent
of the electors, if any, residing in the terri-
tory consent in writing to the annexation of
the land in the territory and file a statement
of their consent with the legislative body.
Upon receiving written consent to annex-
ation by owners and electors under this sec-
tion, the legislative body of the city, by
resolution or ordinance, may set the final
boundaries of the area to be annexed by a
legal description and proclaim the annex-
ation. [1985 c.702 §3; 1987 ¢.738 §1]

Note: 222.125 was added to and made a part of
ORS chapter 222 by legislative action but was not added

to any smaller series therein. See Preface to Oregon
Revised Statutes for further explanation.

222,130 Annexation election; notice;
ballot title. (1) The statement summarizing
the measure and its major effect in the ballot
title for a proposal for annexation shall con-
tain a general description of the boundaries
of each territory proposed to be annexed. The
description shall use streets and other gen-
erally recognized features. Notwithstanding
ORS 250.035, the statement summarizing the
measure and its major effect may not exceed
150 words.

(2) The notice of an annexation election
shall be given as provided in ORS 254.095,
except that in addition the notice shall con-
tain a map indicating the boundaries of each
territory proposed to be annexed.

(3) Whenever simultaneous elections are
held in a city and the territory to be an-
nexed, the same notice and publication shall
fulfill the requirements of publication for the
city election and the election held in the

territory. [Amended by 1967 c.283 §1; 1979 c.317 §4;
1983 ¢.350 §33; 1995 c.79 §80; 1995 c¢.534 §10; 2007 c.154
§60]

222140 [Repealed by 1979 ¢.317 §26]
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222.150 Election results; proclamation
of annexation. The city legislative body
shall determine the results of the election
from the official figures returned by the
county clerk. If the city legislative body
finds that the majority of all votes cast in
the territory favors annexation and the city
legislative body has dispensed with submit-
ting the question to the electors of the city,
the city legislative body, by resolution or or-
dinance, shall set the final boundaries of the
area to be annexed by a legal description and

roclaim the annexation. [Amended by 1983 c.83
23; 1983 ¢.350 §34; 1985 ¢.702 §9]

222.160 Procedure when annexation is
submitted to city vote; proclamation of
annexation. This section applies when the
city legislative body has not dispensed with
submitting the question of annexation to the
electors of the city. If the city legislative
body finds that a majority of the votes cast
in the territory and a majority of the votes
cast in the city favor annexation, then the
legislative body, by resolution or ordinance,
shall proclaim those annexations which have
received a majority of the votes cast in both
the city and the territory. The proclamation
shall contain a legal description of each ter-

ritory annexed. [Amended by 1983 c.350 §35; 1985
¢.702 §10]

222,170 Annexation by consent before
public hearing or order for election;
proclamation of annexation. (1) The legis-
lative body of the city need not call or hold
an election in any contiguous territory pro-
posed to be annexed if more than half of the
owners of land in the territory, who also own
more than half of the land in the contiguous
territory and of real property therein repres-
enting more than half of the assessed value
of all real property in the contiguous terri-
tory consent in writing to the annexation of
their land in the territory and file a state-
ment of their consent with the legislative
body on or before the day:

(a) The public hearing is held under ORS
222.120, if the city legislative body dispenses
with submitting the question to the electors
of the city; or

(b) The city legislative body orders the
annexation election in the city under ORS
222.111, if the city legislative body submits
the question to the electors of the city.

(2) The legislative body of the city need
not call or hold an election in any contig-
uous territory proposed to be annexed if a
majority of the electors registered in the
territory proposed to be annexed consent in
writing to annexation and the owners of
more than half of the land in that territory
consent in writing to the annexation of their
land and those owners and electors file a
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statement of their consent with the legisla-
tive body on or before the day:

(a) The public hearing is held under ORS
222.120, if the city legislative body dispenses
with submitting the question to the electors
of the city; or

(b) The city legislative body orders the
annexation election in the city under ORS
222.111, if the city legislative body submits
the question to the electors of the city.

(3) If the city legislative body has not
dispensed with submitting the question to
the electors of the city and a majority of the
votes cast on the proposition within the city
favor annexation, or if the city legislative
body has previously dispensed with submit-
ting the question to the electors of the city
as provided in ORS 222.120, the legislative
body, by resolution or ordinance, shall set
the final boundaries of the area to be an-
nexed by a legal description and proclaim the
annexation.

(4) Real property that is publicly owned,
is the right of way for a public utility, tele-
communications carrier as defined in ORS
133.721 or railroad or is exempt from ad
valorem taxation shall not be considered
when determining the number of owners, the
area of land or the assessed valuation re-
quired to grant consent to annexation under
this section unless the owner of such prop-
erty files a statement consenting to or op-
posing annexation with the legislative body
of the city on or before a day described in

subsection (1) of this section. [Amended by 1955
c.51 §2; 1961 c¢.511 §2; 1971 ¢.673 §1; 1973 c.434 §1; 1983
¢.350 §36; 1985 ¢.702 §11; 1987 c.447 §117; 1987 c.737 §4;
1999 ¢.1093 §12]

222.173 Time limit for filing state-
ments of consent; public records. (1) For
the purpose of authorizing an annexation
under ORS 222.170 or under a proceeding in-
itiated as provided by ORS 199.490 (2), only
statements of consent to annexation which
are filed within any one-year period shall be
effective, unless a separate written agree-
ment waiving the one-year period or pre-
scribing some other period of time has been
entered into between an owner of land or an
elector and the city.

(2) Statements of consent to annexation
filed with the legislative body of the city by
electors and owners of land under ORS
222.170 are public records under ORS 192.410
1§;o] 192.505. [1985 c.702 §20; 1987 c.737 §5; 1987 c.818
8

Note: 222.173 to 222.177 were added to and made a
part of ORS chapter 222 by legislative action but were
not added to any smaller series therein. See Preface to
Oregon Revised Statutes for further explanation.
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222,175 City to provide information
when soliciting statements of consent. If
a city solicits statements of consent under
ORS 222.170 from electors and owners of
land in order to facilitate annexation of un-
incorporated territory to the city, the city
shall, upon request, provide to those electors
and owners information on that city’s ad
valorem tax levied for its current fiscal year
expressed as the rate per thousand dollars of
assessed valuation, a description of services
the city generally provides its residents and
owners of property within the city and such
other information as the city considers rele-
vant to the impact of annexation on land
within the unincorporated territory within
which statements of consent are being solic-
ited. [1985 c.702 §21; 1987 c.737 §6; 1987 c.818 §9]

Note: See note under 222.173.

222.177 Transmittal of annexation re-
cords to Secretary of State. When a city
legislative body proclaims an annexation un-
der ORS 222.125, 222.150, 222.160 or 222.170,
the recorder of the city or any other city of-
ficer or agency designated by the city legis-
lative body to perform the duties of the
recorder under this section shall transmit to
the Secretary of State:

(1) A copy of the resolution or ordinance
proclaiming the annexation.

(2) An abstract of the vote within the
city, if votes were cast in the city, and an
abstract of the vote within the annexed ter-
ritory, if votes were cast in the territory. The
abstract of the vote for each election shall
show the whole number of electors voting on
the annexation, the number of votes cast for
annexation and the number of votes cast
against annexation.

(3) If electors or landowners in the terri-
tory annexed consented to the annexation
under ORS 222.125 or 222.170, a copy of the
statement of consent.

(4) A copy of the ordinance issued under
ORS 222.120 (4).

(5) An abstract of the vote upon the ref-
erendum if a referendum petition was filed
with respect to the ordinance adopted under
%I§§§%(%2.120 (4). [1985 c.702 §4; 1987 ¢.737 §7; 1987
C.

Note: See note under 222.173.

222.179 Exempt territory. The amend-
ments to ORS 222.210, 222.230, 222.240 and
222.270 made by chapter 702, Oregon Laws
1985, do not apply in territory subject to the
jurisdiction of a local government boundary
commission. [1985 ¢.702 §27]

Note: 222.179 was enacted into law by the Legisla-
tive Assembly but was not added to or made a part of
ORS chapter 222 or any series therein by legislative
action. See Preface to Oregon Revised Statutes for fur-
ther explanation.
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222,180 Effective date of annexation.
(1) The annexation shall be complete from
the date of filing with the Secretary of State
of the annexation records as provided in ORS
222.177 and 222.900. Thereafter the annexed
territory shall be and remain a part of the
city to which it is annexed. The date of such
filing shall be the effective date of annex-
ation.

(2) For annexation proceedings initiated
by a city, the city may specify an effective
date that is later than the date specified in
subsection (1) of this section. If a later date
is specified under this subsection, that effec-
tive date shall not be later than 10 years af-
ter the date of a proclamation of annexation

described in ORS 222.177. [Amended by 1961 c.322
§1; 1967 c.624 §15; 1973 ¢.501 §2; 1981 ¢.391 §5; 1985 ¢.702
§12; 1991 ¢.637 §9]

222,183 Notice of annexation when ef-
fective date delayed for more than one
year. (1) If the effective date of an annex-
ation is more than one year after the date
of a proclamation of annexation, the city,
through its recorder or other city officer or
agency performing the duties of recorder un-
der this section, shall send notice to the
county clerk of each county within which
the city is located. The notice shall be sent
not sooner than 120 days and not later than
90 days prior to the effective date of the an-
nexation.

(2) The notice described in subsection (1)
of this section shall be in addition to any
other notice or filing required under ORS
222.010 to 222.750. [1995 c.607 §67

Note: 222.183 was added to and made a part of
222.010 to 222.750 by legislative action but was not

added to any smaller series therein. See Preface to Or-
egon Revised Statutes for further explanation.

222,185 [1971 ¢.673 §4; repealed by 1975 ¢.326 §5]
222190 [Repealed by 1975 ¢.326 §5]

CONSOLIDATION OF ADJOINING AND
NONADJOINING TERRITORIES

(Temporary provisions relating to
consolidation of certain industrial lands)

Note: Sections 9, 10 and 11, chapter 539, Oregon
Laws 2005, provide:

Sec. 9. Section 10 of this 2005 Act is added to and
made a part of ORS 222.210 to 222.310. [2005 ¢.539 §9]

Sec. 10. (1) A lot, parcel or tract may not be in-
cluded in territory proposed to be consolidated to create
a newly incorporated city or a consolidated city unless
the owner of the lot, parcel or tract gives written con-
sent to the incorporation or consolidation, if the lot,
parcel or tract:

(a) Is zoned for industrial use or designated for
industrial use zoning in an acknowledged comprehen-
sive plan;

(b) Is land on which no electors reside, unless one
or more electors living on-site are employed or engaged
to provide security services for the industrial user of
the land;
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(c) Has an assessed value of more than $2 million,
including improvements; and

(d) Is in unincorporated Jackson County, either:

(A) Within the urban unincorporated community
of White City, west of Oregon Route 62; or

(B) Within the urban growth boundary of the City
of Medford, west of Oregon Route 99.

(2) After incorporation or consolidation of a city
that includes a lot, parcel or tract described in subsec-
tion (1) of this section, the development rights that ap-
ply to the lot, parcel or tract under the industrial
zoning classification applicable to the lot, parcel or
tract when the city is incorporated or consolidated are
retained and run with the lot, parcel or tract.

(3) As used in this section, “urban unincorporated
community” means an unincorporated community that:

(a) Includes at least 150 permanent residential
dwelling units;

(b) Contains a mixture of land uses, including three
or more public, commercial or industrial land uses;

(c) Includes areas served by a community sewer
system; and

(d) Includes areas served by a community water
system. [2005 ¢.539 §10]

Sec. 11. Sections 2, 4, 6, 8 and 10 of this 2005 Act
are repealed June 30, 2016. [2005 ¢.539 §11]

222.210 Authority to consolidate ad-
joining and nonadjoining cities or terri-
tories; additional method of annexation;
limitation. (1) An incorporated city may be
created from adjoining or nonadjoining in-
corporated cities, from an incorporated city
and adjoining or nonadjoining wunincor-
porated territory, or from both, after pro-
ceedings had as required by ORS 222.210 to
222.310. The legislature expressly declares
that those sections do not repeal or amend
any other law or laws providing for the in-
corporation of cities, and that those sections
are enacted for the purpose of providing an
additional procedure for the incorporation of

cities. The wunincorporated territory may
consist of contiguous or mnoncontiguous
areas.

(2) Notwithstanding any other provision
of ORS 222.210 to 222.310, no city shall be
created under ORS 222210 to 222.310 that
contains any noncontiguous area which is
separated from the rest of the territory of the
city by a distance that is nowhere less than
or equal to three miles. If a petition filed
under ORS 222.230 (2) proposes creation of a
city containing noncontiguous areas sepa-
rated by a distance of more than three miles,
the affected city governing bodies shall so
declare at the joint convention held under
ORS 222.230 (4) and shall cancel any further
proceedings related to the petition. If a con-
solidated city with such noncontiguous areas
results from an election called under ORS
222.250 or 222.275, the consolidated city shall
consist only of the most populous city in-
cluded in the consolidated city and those
cities or unincorporated areas in which the
majority of votes cast favored creation of the
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consolidated city and which lie not more
than three miles from the contiguous area
composed of the most populous city and any
other city or unincorporated area in which
the majority of votes cast favored creation

of the consolidated city. [Amended by 1971 c.761
gl; 1]983 ¢.350 §37; 1985 ¢.702 §22; 1989 ¢.92 §38; 1997 c.541
390

222220 Initiation of proceedings; sig-
natures on petitions. Proceedings to create
an incorporated city under ORS 222.210 to
222.310 may be initiated by petition signed
by not less than 10 percent of the electors
of each incorporated city to be included
within the proposed city. If it is proposed to
include one or more unincorporated areas in
the proposed city, the petition shall be signed
by not less than 10 percent of the electors
registered in each such area at the closing
of the registration books by the county clerk
at the close of registration preceding the last
general election. The areas may be contig-

uous with one another. [Amended by 1971 c.761
§2; 1983 ¢.83 §24]

222.225 Economic feasibility statement
required; contents. When a petition to cre-
ate a city under ORS 222.210 to 222.310 is
filed with the clerk or recorder of a city un-
der ORS 222.230, an economic feasibility
statement concerning the proposed city de-
scribed in the petition shall also be filed with
the clerk or recorder. The economic feasibil-
ity statement shall be prepared by the peti-
tioners and, if applicable, shall form the basis
for the proposed permanent rate limit for
operating taxes required by ORS 222.230 (2).
The economic feasibility statement shall
contain:

(1) A description of the services and
functions to be performed or provided by the
proposed city;

(2) An analysis of the relationship be-
tween those services and functions and other
existing or needed government services; and

(3) A proposed first year line item opera-
tion budget and a projected third year line
item operating budget for the new city that

demonstrate its economic feasibility. [1989 c.92
§33; 1997 c.541 §355]

222.230 Form and contents of petition;
filing; meeting of city governing bodies.
(1) Before circulating a petition to create a
city from adjoining or nonadjoining cities or
unincorporated territory, the petitioners
shall file with the county clerk of the county
in which the proposed city lies or, should it
lie in more than one county, to the county
clerk of the county in which the largest part
of its territory lies, a petition for consol-
idation in a form prescribed by rule of the
Secretary of State. If the economic feasibility
statement required by ORS 222.225 is sub-
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mitted with the petition, the county clerk
shall immediately date and time stamp the
prospective petition and shall authorize the
circulation of the petition. The county clerk
shall retain the prospective petition and eco-
nomic feasibility statement and shall imme-
diately send a copy of the prospective
petition to each city included in the proposed
consolidation.

(2) The petition shall be addressed to the
governing bodies of the cities to be included
in the proposed city. The petition shall state
the name of the city, which may be, but need
not be, the name of any of the cities to be
included in the city. If it is proposed to in-
clude one or more unincorporated areas, the
petition shall describe the boundaries of each
of them, in addition to designating the in-
corporated cities to be included in the pro-
posed city. The petition may be filed in the
office of the clerk or recorder of any of the
cities to be included in the proposed city.
However, a petition shall not be accepted for
filing unless all the signatures on the peti-
tion were obtained within the one-year pe-
riod immediately following the date on which
the petition was filed under subsection (1) of
this section.

(3) The petition shall state the proposed
permanent rate limit for operating taxes for
the city that is to be created. The proposed
permanent rate limit shall be the rate that
would produce the same tax revenue as the
existing city or cities would have cumula-
tively produced within the city or cities’ ter-
ritorial boundaries were the consolidation
not to take effect, and not taking into ac-
count any applicable statutory rate limit on
operating taxes.

(4) When a petition to create a city pur-
suant to ORS 222.210 to 222.310 contains the
required number of signatures and has been
so filed, the governing bodies of the cities to
be included in the proposed city shall meet
in joint convention at the usual place of
meeting of the governing body of that one of
the cities having the largest population as
shown by the last federal census, as soon af-
ter the filing of the petition as is convenient,
but not more than 20 days after the filing of
the petition. At that meeting the governing
bodies shall examine the petition and deter-
mine:

(a) Whether it is in proper form and
contains the required number of qualified
signers; and

(b) Whether the incorporation of the
consolidated city proposed in the petition
complies with goals adopted under ORS

chapters 195, 196 and 197. [Amended by 1971
c.761 §3; 1985 c.702 §23; 1989 .92 §34; 1997 c.541 §356;
2001 c.672 §6]
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222.240 Approval of petition; appoint-
ment of charter commission; employment
of assistance; functions. If the governing
bodies find that the petition is in proper
form, contains the required signatures and
proposes an incorporation that complies with
goals adopted under ORS chapters 195, 196
and 197, the governing body of each of the
cities to be included in the proposed city
shall approve the petition and appoint two
residents of each of the cities as the mem-
bers of a charter commission to prepare a
charter for the proposed city to be submitted
to the electors for approval or rejection at
the same election at which is submitted the
question of the creation of the proposed city.
The charter commission may employ at the
expense of the cities such legal and other
assistance as it considers advisable to assist
it in the preparation of the charter or the
performance of its duties, and the expense
shall be equally borne by the cities. If the
petitions provide that one or more unincor-
porated areas shall be included in the pro-
posed city, the governing body of the county
within which the largest portion of all such
areas lies shall appoint to the charter com-
mission two electors residing in those areas.
After the commission is selected, it shall
prepare a charter for the proposed city
within 60 days after the commission has been
appointed. [Amended by 1971 c.761 §4; 1985 c.702 §24;
2001 c.672 §7]

222,245 [1971 ¢.761 §13; repealed by 1989 ¢.92 §39]

222,250 Joint convention of governing
bodies; election on consolidation, charter
and tax rate limit; date; functions of
county court; ballot title. (1) After the
charter commission has prepared and
adopted a charter, the secretary of the char-
ter commission shall file copies of the char-
ter, certified as correct by the secretary or
two or more members of the commission,
with the governing bodies of each of the in-
corporated cities to be included in the pro-
posed city. Within 30 days after the filing the
governing bodies of the cities shall meet in
joint convention, at the usual place of meet-
ing of the governing body of the city having
the largest population as shown by the last
federal census, to adopt a ballot title for the
question of consolidation and adoption of a
city charter and tax base. The ballot title
shall comply with the requirements of ORS
250.035. The permanent rate limit for operat-
ing taxes that is submitted to the electors
shall be the permanent rate limit included in
the petition for consolidation filed under
ORS 222.230.

(2) The election shall be held on the date
of the next primary election or general
election that is not earlier than the 90th day
after the filing. The election shall be called
and held for the purpose of submitting the
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following question to the electors of each in-
corporated city and of each unincorporated
area to be included in the proposed city:

(a) Whether an incorporated city shall be
created consisting of the largest city pro-
posed to be included therein, of each other
incorporated city whose electors vote to cre-
ate the proposed city, and of each unincor-
porated area in which the electors vote to
create the proposed city;

(b) Whether the charter proposed by the
charter commission shall be adopted as the
charter for the city; and

(c) Whether the proposed permanent rate
limit included in the petition for consol-
idation filed under ORS 222.230 shall be
adopted as the proposed permanent rate limit
of the new city.

(3) If the governing bodies cannot agree
at the joint convention upon a date and a
ballot title for the election, the county court
of the county in which is located the admin-
istrative office of the city having the largest
population of all cities proposed to be in-
cluded in the consolidated city, by resolution
duly adopted by the county court, shall de-
termine a date and adopt a ballot title. The
election in that case shall be called by the
county court for the purposes provided in the
petitions and ORS 222.210 to 222.310.

(4) The statement summarizing the meas-
ure and its major effect in a ballot title for
an election under this section shall include
a general description of the boundaries of the
proposed city. The description shall use
streets and other generally recognized fea-
tures and name the cities proposed to be in-
cluded in the consolidated city.
Notwithstanding ORS 250.035, the statement
summarizing the measure and its major ef-
fect shall not exceed 150 words.

(5) Not later than the 61st day before the
date of the election, the officer performing
the duties of clerk of the joint convention or
the county court shall file the ballot title
with the county clerk of the county in which
is located the administrative office of the
city having the largest population of all cit-
ies proposed to be included in the consol-
idated city. The ballot title may be
challenged in the manner provided for

county measures in ORS 250.195. [Amended by
1971 ¢.761 §5; 1979 ¢.316 §11; 1983 c.350 §38; 1985 c.565
§34; 1989 .92 §35; 1995 ¢.79 §81; 1995 ¢.534 §11; 1995 c.712
§93; 1997 c.541 §357]

222.260 Ordinance calling election. Af-
ter the date and other election details have
been determined, the governing body of each
of the cities shall enact an ordinance calling
an election as required by this section and
ORS 222250 for the purposes specified. A
copy of the ordinance shall be filed with the
county clerk of each county in which any
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territory included in the proposed consol-

idation lies. [Amended by 1967 c.283 §2; 1971 c.761
§6; 1983 ¢.350 §39; 1989 ¢.92 §36]

222,265 Conduct of election. (1) Except
as provided in this section, ORS chapters 246
to 260 govern the conduct of an election
called under ORS 222.250 or 222.275.

(2) The chief elections officer for the
purpose of conducting any election called
under ORS 222250 or 222.275 shall be the
county clerk of the county in which is lo-
cated the administrative office of the city
having the largest population of all cities
proposed to be included in the consolidated
city.

(3) If the proposed consolidation includes
one or more unincorporated areas, the notice
of the election called under ORS 222.250
shall include a map indicating the boundaries
of each such area and indicating each incor-
porated city proposed to be included in the
consolidated city. [1983 c.350 §41]

222.270 Canvass of votes; joint con-
vention of governing bodies; proclama-
tion; report to Secretary of State; cost
of election. (1) The chief elections officer
shall canvass separately the votes cast in
each city and in each unincorporated area
on the question of consolidation and adoption
of a city charter and permanent rate limit for
operating taxes. The chief elections officer
shall deliver a certified copy of the abstracts
to the governing body of each of the cities.

(2) Not later than the 10th day after the
chief elections officer has delivered the cer-
tified copies of the abstracts under subsec-
tion (1) of this section, the governing bodies
of each of the cities to be included in the
proposed city shall meet in joint convention
at the usual place of meeting of the govern-
ing body of the city with the largest popu-
lation as shown by the last federal census.

(3) The joint convention shall determine
from the abstracts the results of the election
on the question. The joint convention shall
make an order proclaiming creation of the
consolidated city and shall enter the order
upon the joint convention’s minutes if a ma-
jority of the votes cast in the most populous
city and a majority of the votes cast in an-
other city or an unincorporated area pro-
posed to be included in the proposed city
favor creation of the city.

(4) Except as provided in ORS 222.210 (2),
the consolidated city shall consist of the
most populous city proposed to be included
therein, each other city whose electors vote
in favor of creating the consolidated city and
each unincorporated area whose electors so
vote. Its charter shall be the charter pre-
pared by the charter commission and its per-
manent rate limit for operating taxes shall
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be the rate limit submitted to the electors at
the election held under ORS 222.250 and
222.260.

(5) The officer performing the duties of
clerk of the joint convention shall deliver to
the Secretary of State a certified copy of the
order proclaiming the election results and a
certified copy of the charter adopted as the
charter for the proposed city.

(6) If a consolidated city is created under
subsection (3) of this section, the consol-
idated city shall pay the total cost of the
elec(:;:ion. If a consolidated city is not so cre-
ated:

(a) Each city that would have been in-
cluded in the proposed city shall pay a part
of the total cost of holding the election on
the proposed consolidation equal to the pro-
portion that the number of persons registered
to vote in the city holds to the number of
persons registered to vote in all cities and
unincorporated areas that would have been
included in the proposed city; and

(b) Each county in which lies an unin-
corporated area that would have been in-
cluded in the proposed city shall pay a part
of the total cost of the election equal to the
proportion that the number of persons regis-
tered to vote in the unincorporated area
holds to the number of persons registered to
vote in the total area that would have been

included in the proposed city. [Amended by 1971
¢.761 §7; 1981 ¢.173 §9; 1983 ¢.350 §42; 1985 c.702 §25; 1989
¢.92 §37; 1997 c.541 §358]

222.275 Elections for consolidation of
certain areas or cities. (1) Electors of a
city or area proposed to be included in a
consolidated city may request a second
election on the question of consolidation by
filing a petition requesting the election as
provided in this section, if:

(a) The majority of votes cast in the first
election in the city or area for which the
second election is requested was in favor of
consolidation but the city or area is not
contiguous to any other portion of the con-
solidated city; or

(b) The majority of votes cast in the
election in the city or area is against con-
solidation but the city or area is contiguous
to the consolidated city.

(2) Except as provided in subsection (4)
of this section, the requirements for prepar-
ing, circulating and filing a petition under
this section shall be as provided for an initi-
ative petition under ORS 250.165 to 250.235.
The petition must be signed by not less than
25 percent of the electors of the city or area.

(3) Except as provided in subsection (4)
of this section and notwithstanding subsec-
tion (2) of this section, if ORS 250.155 makes
ORS 250.165 to 250.235 inapplicable to a
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county, the requirements for preparing, cir-
culating and filing a petition under this sec-
tion shall be as provided for an initiative
petition under the county charter or an or-
dinance adopted under the county charter.

(4) The petition must be filed with the
county clerk of the county within which the
largest portion of the city or area lies, not
later than the 60th day after the date of the
first election. The county clerk of the
county in which the petition is filed imme-
diately shall verify the signatures on the pe-
tition and forward the petition to the chief
elections officer.

(5) If a petition is filed as provided in this
section, the chief elections officer shall call
a second election on the question of consol-
idation in the city or area on the next avail-
able election date in ORS 221.230 that is not
sooner than the 61st day after the date on
which the chief elections officer receives the
verified petition.

(6) The results of the election shall be

determined according to ORS 222.270. [1971
c.761 §11; 1979 c.316 §12; 1983 c.83 §25; 1983 ¢.350 §43;
1987 ¢.707 §5; 1989 ¢.923 §10; 1991 c¢.71 §6; 1993 ¢.713 §55]

222.280 Election of officers; effective
date of incorporation; certain annex-
ations prohibited. (1) Not later than the
30th day after an election held under ORS
222.250, or after an election held under ORS
222.275, if such an election is held, the chief
elections officer shall call a special election
in the consolidated city for the purpose of
electing the officers required by the charter
adopted by the electors. The election shall
be held on a date specified in ORS 221.230
that is not sooner than the 90th day after the
date on which the election is called.

(2) The first city officers shall take office
on the 10th day following the date on which
their elections are proclaimed.

(3) On the date on which the first city
officers take office, or at whatever subse-
quent time the charter of the consolidated
city specifies, the city shall be one city, with
the rights and privileges conferred by its
charter adopted under ORS 222.210 to 222.310
and the laws of this state.

(4) A city incorporated under ORS
222210 to 222.310 may not exercise the
power granted by ORS 222.750 as to land
surrounded by the corporate limits or bound-

aries of the city at the time of incorporation.
[Amended by 1971 ¢.761 §8; 1983 ¢.350 §44]

222.290 Officers assume duties under
charter. At whatever time the charter of the
consolidated city specifies the officers elected
at the election referred to in ORS 222.280
shall be entitled to enter upon the duties of
their respective offices, upon qualifying
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therefor in accordance with the charter, and
shall hold their respective offices for what-

ever terms are prescribed by the charter.
[Amended by 1971 ¢.761 §9]

222.295 Effect of consolidation; re-
cords, assets and uncollected taxes of
consolidating cities transferred to con-
solidated city. Upon the effective date of
the consolidation, the consolidated city shall
succeed to all the assets and become charged
with all the liabilities and obligations of all
cities included in the consolidated city, ex-
cept as the charter of the consolidated city
provides to the contrary. The officers of the
consolidating cities shall forthwith deliver to
the officers of the consolidated city the as-
sets and records of the consolidating cities.
Uncollected taxes theretofore levied by the
consolidating cities shall become the prop-
erty of the consolidated city and shall be de-
livered to it by the county treasurer upon
collection. [1971 c.761 §12]

222.300 Ordinances of former incorpo-
rated units continued in effect; initiation
of civil and criminal actions. (1) The ordi-
nances in force in the previously incorpo-
rated cities at the time of the creation of the
newly formed incorporated city by virtue of
ORS 222.210, so far as the ordinances are not
inconsistent with the charter adopted for the
newly formed municipal corporation, shall
continue in effect within the limits of the
newly formed municipal corporation and
shall be deemed its ordinances subject to the
provisions of said charter and subject to
modification, amendment or repeal by the
council or other governing body of the newly
created municipal corporation.

(2) From the date the newly formed mu-
nicipal corporation comes into existence, all
complaints and prosecutions for crimes com-
mitted or ordinances violated and all suits
or causes of action arising within the terri-
tory of the municipal corporation prior to its
creation may be instituted in said incorpo-
rated city with the same effect as if it had
been in existence prior to the violations,
subject however, to the provisions of the
charter of the newly formed municipal cor-
poration.

222.310 Construction of ORS 222.210 to
222.310; substantial compliance sufficient.
ORS 222.210 to 222.310 shall be construed
liberally, and substantial compliance with
the provisions of those sections shall be suf-
ficient. [Amended by 1983 ¢.350 §45]

222410 [Repealed by 1969 c.494 §29]
222420 [Repealed by 1969 c.494 §29]

222430 [Amended by 1967 ¢.283 §3; repealed by 1969
¢.494 §29]

222440 [Repealed by 1969 c.494 §29]
222450 [Repealed by 1969 c.494 §29]
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WITHDRAWAL OF TERRITORY

222,460 Procedures for withdrawal of
territory; contents of resolution; hearing;
election; taxes and assessments. (1) Ex-
cept as expressly prohibited by the city
charter, when the legislative body of a city
determines that the public interest will be
furthered by a withdrawal or detachment of
territory from the city, the legislative body
of the city, on its own motion, may order the
withdrawal of territory as provided in this
section.

(2) A withdrawal of territory from the
city shall be initiated by a resolution of the
legislative body of the city.

(3) The resolution shall:

(a) Name the city and declare that it is
the intent of the legislative body of the city
to change the boundaries of the city by
means of a withdrawal of territory;

(b) Describe the boundaries of the af-
fected territory; and

(c) Have attached a county assessor’s
cadastral map showing the location of the
affected territory.

(4) Not later than 30 days after adoption
of the resolution, the legislative body of the
city shall hold a public hearing at which the
residents of the city may appear and be
heard on the question of the withdrawal of
territory. The legislative body of the city
shall cause notice of the hearing to be given
%n) the manner required under ORS 222.120
3).

(5) After receiving testimony at the pub-
lic hearing, the legislative body of the city
may alter the boundaries described in the
resolution to either include or exclude terri-
tory. If the legislative body of the city still
favors the withdrawal of territory pursuant
to the resolution, as approved or modified, it
shall enter an order so declaring. The order
shall set forth the boundaries of the area to
be withdrawn. The order shall also fix a
place, and a time not less than 20 nor more
than 50 days after the date of the order, for
a final hearing on the resolution. The order
shall declare that if written requests for an
election are not filed as provided by subsec-
tion (6) of this section, the legislative body
of the city, at the time of the final hearing,
will adopt a resolution or ordinance detach-
ing the territory from the city.

(6) An election shall not be held on the
question of withdrawal of the affected terri-
tory from the city unless written requests for
an election are filed at or before the hearing
by not less than 15 percent of the electors
or 100 electors, whichever is the lesser num-
ber, registered in the territory proposed to
be withdrawn from the city.
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(7) At the time and place set for the final
hearing upon the resolution for withdrawal,
if the required number of written requests
for an election on the proposed withdrawal
have not been filed, the legislative body of
the city shall, by resolution or ordinance,
declare that the territory is detached from
the city.

(8) If the required number of requests for
an election are filed on or before the final
hearing, the legislative body of the city shall
call an election in the city upon the question
of the withdrawal of the affected territory.

(9) If an election is called and a majority
of the votes cast at the election is in favor
of the withdrawal of the designated area
from the city, the legislative body of the city
shall, by resolution or ordinance, declare
that the territory is detached from the city.
If the majority of the votes cast is against
the withdrawal, the legislative body of the
city shall enter an order declaring the re-
sults of the election and that no withdrawal
shall occur.

(10) The described area withdrawn shall,
from the date of entry of the order, be free
from assessments and taxes levied thereafter
by the city. However, the withdrawn area
shall remain subject to any bonded or other
indebtedness existing at the time of the or-
der. The proportionate share shall be based
on the assessed valuation, according to the
assessment roll in the year of the levy, of all
the property contained in the city imme-
diately prior to the withdrawal. [1985 c.702 §2;
1989 ¢.1063 §13]

Note: 222460 and 222.465 were added to and made
a part of ORS chapter 222 by legislative action but were
not added to any smaller series therein. See Preface to
Oregon Revised Statutes for further explanation.

222.465 Effective date of withdrawal
from domestic water supply district, wa-
ter control district or sanitary district.
Notwithstanding any provision of this chap-
ter or ORS chapter 199 which provides a dif-
ferent effective date, when territory is
withdrawn by a city from a domestic water
supply district organized under ORS chapter
264, a water control district organized under
ORS chapter 553 or a sanitary district or-
ganized under ORS chapter 450, if the ordi-
nance, annexation or incorporation that
results in the withdrawal is enacted or ap-
proved after March 31 in any year, the ef-
fective date of the withdrawal of territory
shall be July 1 in the following year. How-
ever, if the ordinance, annexation or incor-
poration that results in the withdrawal is
enacted or approved before April 1 in any
year, the effective date of the withdrawal of
territory shall be July 1 in the same year.
When less than the entire area of a domestic
water supply district organized under ORS
chapter 264, a water control district organ-
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ized under ORS chapter 553 or a sanitary
district organized under ORS chapter 450 is
annexed by or incorporated into a city, the
district shall, for purposes of administration,
operation and the collection of service
charges, continue to operate that portion of
the district separately until the effective date
of the withdrawal of territory as determined
under this section. This section does not
limit any agreement between a city and a
district under ORS 222.530 (5), 222.540 (4) or
222.560 (4). [1985 c.702 §4al

Note: See note under 222.460.

(Temporary provisions relating to
withdrawal of tracts from City of
Damascus)

Note: Section 1, chapter 75, Oregon Laws 2014,
provides:

Sec. 1. (1) As used in this section:

(a) “Contiguous lots or parcels of land under the
same ownership” includes lots or parcels that are sepa-
rated only by a public or private right of way.

(b) “Located on the boundary of the city” includes
the circumstance in which a tract is:

(A) Contiguous to the corporate boundary of the
city or separated from the corporate boundary only by
a public right of way or a stream, bay, lake or other
body of water, as described in ORS 222.111;

(B) Separated from the corporate boundary only by
real property that is owned by a public body, as defined
in ORS 174.109; or

(C) Separated from the corporate boundary only by
real property that the owner of the tract is entitled to
use pursuant to an easement.

(c) “Same ownership” includes ownership, singly or
in any combination, by an individual, other individuals
related to the individual by blood, marriage or adop-
tion, and entities owned, directly or indirectly, by the
individual or such related individuals.

(d) “Tract” means one or more contiguous lots or
parcels of land under the same ownership and includes
any portion of the contiguous lots or parcels of land
under the same ownership less than the whole.

(2) Notwithstanding ORS 222.460, the owner of a
tract within the corporate boundaries of the City of
Damascus may withdraw the tract from the city if:

(a) The comprehensive plan and land use regu-
lations of the city are not acknowledged, as required
under ORS 197.757, when the owner makes the filing for
withdrawal required under subsection (3) of this section;
and

(b) Any portion of the tract is located on the
boundary of the city.

(3) To withdraw a tract from the City of Damascus
under this section, the owner must file with the mayor
and the governing body of the city, in person or by
registered mail, return receipt requested, with a copy to
Metro and the Department of Land Conservation and
Development:

(a) A request to withdraw the tract from the city;

(b) A copy of a deed, preliminary title report, tax
record or similar document showing ownership of the
tract;

(c) A legal description of the tract to be withdrawn;
and
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(d) A copy of the cadastral map maintained by the
county assessor that shows the location of the tract.
[2014 ¢.75 §1; 2015 ¢.562 §1]

Note: Section 2, chapter 562, Oregon Laws 2015,
provides:

Sec. 2. (1) For purposes of this section, the ques-
tion of whether the withdrawal of a tract will cause an
undue hardship on the continued operation of the City
of Damascus must be based on the operation of the city
at the time the request for withdrawal of the tract is
filed under section 1 (3), chapter 75, Oregon Laws 2014.

(2)(a) Within 10 days after receipt of a request for
withdrawal filed under section 1 (3), chapter 75, Oregon
Laws 2014, the governing body of the City of Damascus
shall cause notice of a public hearing on the withdrawal
of the tract to be held within 30 days after receipt of
the request.

(b) For two successive weeks before the date of the
public hearing, the notice shall be published once each
week in a newspaper of general circulation in the city
and posted in four public places in the city.

(3) At the public hearing, the public may appear
and be heard on the questions of whether:

(a) The requirements of section 1 (2), chapter 75,
Oregon Laws 2014, have been met with respect to the
tract; and

(b) The withdrawal of the tract will cause an undue
hardship on the continued operation of the City of
Damascus.

(4)(a) Within 30 days after receiving testimony at
the public hearing, the governing body of the City of
Damascus shall consider and make determinations on
the questions described in subsection (3) of this section.

(b) If the governing body determines that the re-
quirements of section 1 (2), chapter 75, Oregon Laws
2014, have been met and the withdrawal of the tract will
not cause an undue hardship on the continued operation
of the city, the governing body shall:

(A) Adopt an ordinance or resolution declaring the
tract withdrawn from the city and causing the corporate
boundaries of the city to be amended to reflect the
withdrawal.

(B) Cause the amended corporate boundaries of the
city to be reported to:

(i) The owner of the tract;
(ii) Metro;

(iii) The county clerk and county assessor of
Clackamas County, in the manner required of a city
under ORS 222.010; and

(iv) The Department of Revenue, as required under
ORS 308.225.

(c) If the governing body determines that the re-
quirements of section 1 (2), chapter 75, Oregon Laws
2014, have not been met or the withdrawal of the tract
will cause an undue hardship on the continued opera-
tion of the city, the governing body shall:

(A) Adopt an ordinance or resolution rejecting the
withdrawal of the tract from the city.

(B) Cause the determination to be reported to:
(i) The owner of the tract; and
(ii) Metro.

(d) If the governing body does not make a deter-
mination on the questions described in subsection (3)
of this section within 30 days after receiving testimony
at the public hearing, the withdrawal shall be deemed
complete and, upon request of the owner of the tract,
the governing body shall cause:

(A) The corporate boundaries of the city to be
amended to reflect the withdrawal.

(2015 Edition)



222,510

CITIES

(B) The amended corporate boundaries of the city
to be reported to:

(i) The owner of the tract;

(ii) Metro;

(iii) The county clerk and county assessor of

Clackamas County, in the manner required of a city
under ORS 222.010; and

(iv) The Department of Revenue, as required under
ORS 308.225.
(5) The withdrawal of a tract under this section:

(a) Is not a land use decision or a limited land use
decision subject to the exclusive jurisdiction of the
Land Use Board of Appeals under ORS 197.805 to
197.855.

(b) Is not subject to referral to the electors.

(c) Is not subject to ORS 222.040.

(6)(a) A determination by the governing body under
subsection (4)(b) or (c) of this section, or the withdrawal
of a tract due to the failure of the governing body to
make a timely determination under subsection (4)(d) of
this section, may be appealed to the circuit court of the
county in which the City of Damascus is located.

(b) The court shall hear the matter de novo.
(¢) The court may reverse or remand the determi-
nation of the governing body or the withdrawal of the

tract due to the failure of the governing body to make
a timely determination only if the court finds that:

(A) The withdrawn tract did not meet the require-
ments for withdrawal under section 1 (2), chapter 75,
Oregon Laws 2014;

(B) The withdrawal was clearly in error;

(C) There is a basis to vacate the withdrawal for
the reasons for which an arbitration award may be va-
cated, modified or corrected under ORS 36.705 (1)(a) to
(d) or 36.710; or

(D) The withdrawal was unconstitutional.

(7) The City of Damascus may not annex a tract
withdrawn from the city under this section for a period
of 10 years after the withdrawal unless the owner of the
tract submits a petition to the governing body of the
city seeking annexation of the tract. [2015 ¢.562 §2]

Note: Section 4, chapter 75, Oregon Laws 2014,
provides:

Sec. 4. Section 1, chapter 75, Oregon Laws 2014,
and section 2 of this 2015 Act [section 2, chapter 562,
Oregon Laws 2015], are repealed on January 2, 2025.
[2014 ¢.75 §4; 2015 ¢.562 §3]

ANNEXATION OF
PUBLIC SERVICE DISTRICTS

222.510 Annexation of entire district;
transfer of assets, liabilities and func-
tions to city; exceptions. (1) Whenever the
entire area of a rural fire protection district,
a water district, including a domestic water
supply corporation, a park and recreation
district, a highway lighting district, a county
service district, a special road district, a road
assessment district or a sanitary district or
authority, lawfully organized and existing,
becomes incorporated in or annexed to a city
in accordance with law, the district is extin-
guished and the city shall, upon the effective
date of the incorporation or annexation, suc-
ceed to all the assets and become charged
with all the liabilities, obligations and func-
tions of the district. The district officers
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shall forthwith deliver to the city officers the
district assets and records. Uncollected taxes
theretofore levied by the district become the
property of the city and must be delivered to
it by the county treasurer upon collection.

(2) Notwithstanding subsection (1) of this
section, a rural fire protection district, a
water district, including a domestic water
supply corporation, a park and recreation
district, a highway lighting district, a county
service district, a special road district, a road
assessment district or a sanitary district or
authority, lawfully organized and existing,
the entire area of which becomes incorpo-
rated in a city, may continue to provide ser-
vices if the continuation is proposed by
petitioners in a petition for incorporation
that is subsequently approved by voters in an
incorporation election. At any time after in-
corporation, a city may cause a district to be
extinguished and succeed to all the assets
and become charged with all the liabilities,
obligations and functions of the district if:

(a) The governing body of the city holds
a public hearing on the question of the ex-
tinguishment, hears objections to the extin-
guishment at the hearing, determines that
the extinguishment is in the best interest of
the city and adopts an ordinance extinguish-
ing the district;

(b) After the hearing, the governing body
of the city refers the ordinance extinguishing
the district to the electors of the city; and

(c) The majority of all votes cast favors
that the district be extinguished.

(3) For the public hearing required in
subsection (2)(a) of this section, the govern-
ing body shall fix a date, time and place for
the hearing and cause notice of the date,
time, place and purpose of the hearing to be
published once each week for two successive
weeks prior to the date of the hearing in a
newspaper of general circulation in the city,
and shall cause notices of the hearing to be
posted in four public places in the city for a

like period. [Amended by 1955 c.471 §1; 1963 c.347
§1; 1965 ¢.509 §1; 1967 ¢.365 §1; 1967 c.624 §16; 1969 ¢.78
§1; 1971 ¢.13 §5; 2007 ¢.420 §1; 2010 c.41 §1]

222.520 Annexation of less than entire
district; assumption of obligations by city
conditional. (1) Whenever a part less than
the entire area of a district named in ORS
222.510 becomes incorporated as or annexed
to a city in accordance with law and the
city, after the incorporation or annexation,
will provide for the service to the part of the
district that the district provided before the
incorporation or annexation, the city may
cause the part to be withdrawn from the
district in the manner set forth in ORS
222.120 or at any time after the incorporation
or annexation in the manner set forth in
ORS 222.524. Until withdrawn, the part of
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the district incorporated as or annexed to the
city shall continue to be a part of the dis-
trict.

(2) The part withdrawn pursuant to sub-
section (1) of this section is not relieved from
liabilities and indebtedness previously con-
tracted by the district. For the purposes of
paying the liabilities and indebtedness of the
district, property in the part withdrawn shall
continue to be subject to assessment and
taxation uniformly with property in the area
remaining in the district. The city of which
it became a part shall, however, assume such
obligations if the obligations assumed do not
bring the total of the city’s obligations above
any applicable limitations prescribed by stat-
ute. When the city assumes the obligations
it shall be liable to the district for one of the
following, at the option of the city:

(a) The amount of taxes that otherwise
would be extended each year for the obli-
gations against the property in the part
withdrawn; or

(b) Payment annually, as the bonds of the
district that were outstanding on the effec-
tive date of the withdrawal mature, of the
same proportion of the outstanding bonds,
and the interest on the bonds, as the as-
sessed valuation of the part withdrawn bears
to the assessed valuation of the entire dis-
trict on the effective date of the withdrawal.
After the city agrees to make payments un-
der this paragraph, neither the city nor the
part withdrawn shall be charged by the dis-
trict with any future liabilities, obligations

or functions of the district. [Amended by 1955
c471 §2; 1957 c.401 §1; 1963 ¢.347 §2; 1965 ¢.509 §2; 1967
¢.624 §17; 1985 ¢.702 §13; 2013 ¢.277 §1]

222.524 Procedure for withdrawal of
part of district from district. (1) If as au-
thorized by ORS 222.520 the governing body
of the city elects to cause the withdrawal
from a district named in ORS 222.510 of that
part of such district theretofore incorporated
in or annexed to the city, it shall hold a
public hearing on the question of such with-
drawal. At the hearing, the governing body
of the city shall hear objections to the with-
drawal and shall determine whether such
withdrawal is for the best interest of the
city.

(2) The governing body shall fix a date,
time and place for the hearing and cause
notice of the date, time, place and purpose
of the hearing to be published once each
week for two successive weeks prior to the
date of the hearing in a newspaper of general
circulation in the city, and shall cause no-
tices of the hearing to be posted in four
public places in the city for a like period.

(3) After the hearing, the governing body
of the city may by ordinance declare that the
part of the district which was theretofore

Title 21

Page 17

incorporated as or annexed to the city is
withdrawn from the district.

(4) The ordinance referred to in subsec-
tion (3) of this section is subject to referen-
dum.

(5) The city may withdraw from all of
such districts at the same time in one pro-
ceeding under this section or may withdraw
from each district in separate proceedings at
different times.

(6) The public hearing and ordinance re-
ferred to in this section may be the same as
the public hearing and ordinance in ORS

222.120. [1957 c.401 §3; 1963 ¢.347 §3; 1965 c.509 §3; 1985
¢.702 §14]

222.528 Territory withdrawn from dis-
trict not liable for certain obligations.
The liabilities and indebtedness for which a
part of a district named in ORS 222.510 re-
mains liable, upon withdrawal by annexation
or incorporation as provided in ORS 222.120
or 222.520, shall not include:

(1) Current operating expenses of the
district beyond the fiscal year in which the
withdrawal is effective.

(2) Special tax levies, bond indebtedness
or debt service obligations approved in the
district subsequent to the withdrawal.

(3) Any amount which is due beyond the
fiscal year in which the withdrawal is effec-
tive by reason of a contract for services be-
tween the district and another district or
municipality where the amount due varies in
each fiscal year according to the assessed

valuation of the district. [1957 ¢.573 §2; 1963 c.347
§4; 1965 ¢.509 §4; 1985 ¢.702 §15]

222.530 Procedure for division of as-
sets on withdrawal of part of district;
arbitration and award. (1) Within 90 days
from the date of such withdrawal of part of
a rural fire protection district, a highway
lighting district, a special road district or a
park and recreation district, the governing
bodies of the city and the district shall agree
upon an equitable division and disposal of
the assets of the district. The plan of division
of assets shall be arrived at after giving
consideration to the assessed valuation of the
whole district and the part of it withdrawn,
the types of assets, and their location and
intended use. However, the plan for division
of assets of a rural fire protection district
may in no case divide the assets so that the
remaining part of the district would have a
less favorable fire insurance grade classifica-
tion, according to filings made pursuant to
ORS 737.205, than that which the district
had at the time of the withdrawal.

(2) The remainder of such district shall
continue in existence as a district, but may
dissolve in the manner provided in the appli-
cable district statutes. After withdrawal, the
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services for the remaining part may be per-
formed by the remainder of the district act-
ing independently as such; or, such services
may be performed by contract with the city,
or by agreement of the city directly with the
property owners of the remainder if the dis-
trict determines upon dissolution. If dissol-
ution is determined upon, and the city agrees
to furnish service to the remainder of the
district, all assets of the district shall be-
come the property of the city.

(3) If an agreement pursuant to subsec-
tion (1) of this section cannot be arrived at
within 90 days from the date of withdrawal,
upon the request of any party in interest, the
county court or board of county commission-
ers of the county in which the property is
situated shall submit the matter to arbi-
tration under ORS 36.600 to 36.740.

(4) Notice under ORS 36.685 need be
made only upon parties in interest who have
participated in the arbitration proceedings.
An appeal from the award may be taken only
to the circuit court for the county in which
the property withdrawn is located, subject to
further appeal as provided in ORS chapter
19. The functions of the district for the en-
tire preexisting area thereof shall be contin-
ued by the district wuntil the final
determination of such agreement or arbi-
tration.

(5) The governing bodies of the city and
a rural fire protection district, a special road
district or a park and recreation district, as
the case may be, may enter into a binding
agreement for the joint operation of the fire
protection or park and recreation facilities
of each that will be beneficial to and equita-
ble for the inhabitants and property owners
of each after the withdrawal of part of such

districts. [Amended by 1955 c.471 §3; 1957 c.401 §4;
1963 ¢.347 §5; 1965 ¢.509 §5; 1969 ¢.690 §27; 1971 c.13 §6;
2003 ¢.598 §38]

222,540 Procedure for division of in-
stallations on withdrawal of part of wa-
ter district; appeal; joint operations. (1)
When a part of a water district, including a
domestic water supply corporation, is with-
drawn, the district shall, by action of its
governing body, turn over to the city, of
which the withdrawn area becomes a part,
its water mains, service installations, struc-
tures, facilities, improvements and other
property in the area withdrawn from the
district that are not necessary for the opera-
tion of the remainder of the water control or
water supply system of the district. All water
mains, service installations, reservoirs,
structures, facilities, improvements and other
property that are necessary for the district
to continue maintenance and operation of its
water control or water supply system remain
the property of the district, regardless of
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whether they are located within or without
the city. If the city is not satisfied with the
property division made by the district gov-
erning body, or if, within 90 days from the
effective date of the withdrawal, the district
governing body has failed to make a division,
the city’s governing body may request the
county court or board of county commission-
ers of the county in which the property is
situated to decide upon the division.

(2) After giving 10 days’ notice and an
opportunity to be heard to the district gov-
erning body, the court or board shall, in ac-
cordance with the standards of guidance
provided in this section for the district gov-
erning board, divide the property.

(3) The decision of the county court or
board of commissioners is binding upon all
parties in interest, except that an appeal may
be taken therefrom for abuse of discretion in
arriving at the decision to the circuit court
of the county in which the property with-
drawn is located within 30 days from the an-
nouncement of the decision. The functions of
the district must be continued in the entire
preexisting area by the district until the final
determination of the division of property.

(4) This section does not prevent the
governing bodies of the city and the district
from arriving at a binding agreement for a
joint operation of the water or other facili-
ties of each that will be beneficial to and
equitable for the inhabitants and property
owners of each after the withdrawal of part

of the water district. [Amended by 1965 c.509 $6;
2007 c.420 §2]

222.550 Withdrawal of greater portion
of water district; dissolution optional;
transfer of property to city. When the
greater portion of a water district including
a domestic water supply corporation or a
water control district is thus withdrawn,
measured by the comparative assessed valu-
ations of the portion withdrawn and the por-
tion remaining in the district, the remainder
of the district may dissolve in the manner
provided for water districts. If dissolution is
determined upon and the city agrees to fur-
nish water or other facilities theretofore
provided by the water district to the remain-
der of the district and if the city agrees to
assume the liabilities of the district, then all
assets of the district become the property of
the city. A city to which the major portion
of a water district has been annexed may
make such agreement notwithstanding any

charter or statute limitation. [Amended by 1965
¢.509 §7]

222,560 Procedure for division of in-
stallations on withdrawal of part of sani-
tary district; appeal; joint operation. (1)
When a part of a sanitary district is thus
withdrawn, the district shall, by action of its
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governing body, turn over to the city of
which the withdrawn area becomes a part,
its sewer lines, pumping stations, disposal
and any other properties within the area
withdrawn from the district that are not
necessary for the operation of the remainder
of the sewer system of the district. All out-
fall, trunk and collection lines, pumping
stations, disposal and other properties which
are necessary for the district to continue
maintenance and operation of its sewer and
disposal system shall remain the property of
the district, regardless of whether they are
located within or without the city. If the city
is not satisfied with the division of property
made by the district governing body, or if|
within 90 days from the effective date of the
withdrawal, the district governing body has
failed to make a division, the city’s govern-
ing body may request the county court or
board of county commissioners of the county
in which the property is situated to decide
upon such a division.

(2) After giving 10 days’ notice and an
opportunity to be heard to the district gov-
erning body, the court or board shall, in ac-
cordance with the standards of guidance
provided in this section for the district gov-
erning board, divide the property.

(3) The decision of the court or board
shall be binding upon all parties in interest
except that an appeal may be taken there-
from for abuse of discretion in arriving at
the decision to the circuit court of the
county in which the property withdrawn is
located within 30 days from the announce-
ment of the decision. The functions of the
district shall be continued in the entire pre-
existing area thereof by the district until the
final determination of the division of prop-
erty.

(4) This section shall not prevent the
governing bodies of the city and the district
from arriving at a binding agreement for a
joint operation of the sewer, sewage disposal
or other properties of each that will be ben-
eficial to and equitable for the inhabitants
and property owners of each after the with-
drawal of part of the sanitary district.

222.570 Effect on metropolitan sani-
tary districts. ORS 222560 shall not pre-
vent the formation of metropolitan sanitary
districts which may include cities under au-
thority of other laws.

222.575 Agreements for joint operation
by city and district. The agreements re-
ferred to in ORS 222.530 (5), 222.540 (4) and
222.560 (4) may be entered into between the
city and a district prior to and contingent
upon the withdrawal of the annexed or in-
corporated area from the district under the
provisions of ORS 222.524, or they may be
made after such withdrawal. [1957 c.401 §5]

Title 21

Page 19

222.580 Procedure applicable to prior
annexations in which no property divi-
sion was made. The provisions of ORS
222.510 to 222.570 and 242.050 are applicable
to areas annexed to or incorporated as cities
prior to March 18, 1949. The procedure pro-
vided in those sections may be followed in
all cases in which such incorporation or an-
nexation was effective prior to March 18,
1949, and in which no apportionment of
property was made by March 18, 1949. As to
any such district which has not already been
taken over by, or come to an agreement
with, the city involved, the effective date of
the taking over shall be March 18, 1949, or
the date of the agreement arrived at under
the standards provided in ORS 222530 to
222.560.

MERGER OF CITIES; ANNEXATION OF
TERRITORY SURROUNDED BY CITY

222.610 Surrender of city charter and
merger into adjoining city; elections re-
quired. Any city may surrender its charter
and be merged into an adjoining city in the
same or another county. Cities having a
river as a common boundary, or cities the
boundaries of which at the nearest point of
proximity are separated a distance of not
more than 1,500 feet, for the purpose of ORS
222.610 to 222.710, shall be deemed to be ad-
joining. No cities may become merged unless
a majority of the electors of the two cities
affected authorize the surrender and merger
as provided in ORS 222.620 to 222.680. The
elections at which the surrender and merger
are authorized in the two cities need not be
held simultaneously, but it is sufficient if

both are held within a period of one year.
[Amended by 1953 ¢.80 §2; 1983 ¢.350 §46]

222,620 Submission of merger issue to
electors of city surrendering charter; pe-
tition for merger; conduct of election. (1)
The question of merger shall be submitted to
the electors of the city desiring to surrender
its charter and be merged into an adjoining
city, as provided in this section. The govern-
ing body of the city shall call an election on
the question when a petition is filed as pro-
vided in this section.

(2) The requirements for preparing, cir-
culating and filing a petition under this sec-
tion shall be as provided for an initiative
petition under ORS 250.265 to 250.346. How-
ever, notwithstanding ORS 250.325, the gov-
erning body of the city shall not consider
adoption or rejection of the measure before
submitting it to the electors.

(3) A petition shall state the proposed
permanent rate limit for operating taxes for
the city following the merger. The proposed
permanent rate limit shall be the rate that
would produce the same tax revenue as
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would be produced within the city or cities’
territorial boundaries were the merger not to
take effect.

(4) Notwithstanding subsection (2) of this
section, if ORS 250.255 makes ORS 250.265
to 250.346 inapplicable to a city, the require-
ments for preparing, circulating and filing a
petition under this section shall be as pro-
vided for an initiative petition under the city
charter or an ordinance adopted under the
city charter.

(5) The question of merger under this
section may not be submitted to the electors
of the city more than once in any 12-month
period.

(6) An election under this section shall
be conducted under ORS chapters 246 to 260,
except as follows:

(a) The statement summarizing the meas-
ure and its major effect in the ballot title
shall include a general description of the
boundaries of each city proposed to be in-
cluded in the merger. The description shall
use streets and other generally recognized
features and name the cities included in the
proposed merger. The statement shall state
the proposed permanent rate limit for oper-
ating taxes. The permanent rate limit that is
submitted to the electors shall be the perma-
nent rate limit included in the petition for
merger.

(b) The notice of the election shall in-
clude a map indicating the boundaries of
each city included in the proposed merger.

(7) An election under this section shall
be held on the next practicable date under

ORS 221.230. [Amended by 1967 c.283 §4; 1981 c¢.173
§10; 1983 ¢.350 §47; 1985 ¢.808 §72; 1995 c.79 §82; 1995
¢.534 §12; 1997 c.541 §358a]

222,630 [Repealed by 1983 ¢.350 §331al

222,640 [Amended by 1979 ¢.317 §5; repealed by 1983
¢.350 §331a]

222.650 Submission of merger issue to
electors of city retaining charter; tax
rate limit for successor city; notice of
election. (1) The question of merger shall be
submitted to the electors of the city into
which the city surrendering its charter is to
be merged as provided in this section. The
governing body:

(a) May order the election on its own
resolution; or

(b) Shall order the election when a peti-
tion is filed as provided in this section.

(2) The requirements for preparing, cir-
culating and filing a petition under this sec-
tion shall be as provided for an initiative
petition under ORS 250.265 to 250.346. How-
ever, notwithstanding ORS 250.325, if the
governing body of the city orders the
election, the governing body shall not first
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consider adoption or rejection of the measure
before submitting it to the electors.

(3) A petition or resolution shall state
the proposed permanent rate limit for oper-
ating taxes for the city following the merger.
The proposed permanent rate limit shall be
the rate that would produce the same tax
revenue as would be produced within the city
or cities’ territorial boundaries were the
merger not to take effect.

(4) Notwithstanding subsection (2) of this
section, if ORS 250.255 makes ORS 250.265
to 250.346 inapplicable to a city, the require-
ments for preparing, circulating and filing a
petition under this section shall be as pro-
vided for an initiative petition under the city
charter or an ordinance adopted under the
city charter.

(5) The question under this section may
not be submitted to the electors of the city
more than once in a 12-month period.

(6) An election under this section shall
be conducted under ORS chapters 246 to 260,
except as follows:

(a) The statement summarizing the meas-
ure and its major effect in the ballot title
shall include a general description of the
boundaries of each city proposed to be in-
cluded in the merger. The description shall
use streets and other generally recognized
features and name the cities included in the
proposed merger. The statement shall state
the proposed permanent rate limit for oper-
ating taxes. The permanent rate limit that is
submitted to the electors shall be the perma-
nent rate limit included in the petition for
merger.

(b) The notice of the election shall in-
clude a map indicating the boundaries of
each city included in the proposed merger.

(7) An election under this section shall
be held on the next practicable date under
ORS 221.230. [Amended by 1967 c.283 §5; 1979 c.316
§13; 1983 ¢.350 §48; 1985 ¢.808 §73; 1995 c.79 §83; 1995
¢.534 §13; 1997 c.541 §358b]

222,660 [Repealed by 1983 ¢.350 §331al

222,670 [Amended by 1979 ¢.317 §6; repealed by 1983
¢.350 §331a]

222.680 Effective date of merger. If the
two cities affected vote affirmatively on the
question of merger upon the same day, the
merger of the two cities shall become effec-
tive 30 days after the date on which the
elections were held. If the question is affir-
matively voted upon at elections held on dif-
ferent dates in the two cities, the merger
shall become effective 30 days after the last
election is held. [Amended by 1983 ¢.350 §49]

222.690 Effect of merger on rights, li-
abilities and jurisdiction of the merged
cities. On the date the surrender and merger
become effective under ORS 222.680, without
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any further or formal action, all rights and
property, both real and personal, then vested
in or belonging to the city which voted to
surrender its charter, including all parks,
public grounds, buildings and improvements
and all rights or property in public streets
or highways and also including all other
rights and property vested in or belonging to
the city of any nature whatever whether of
the same or similar general nature as those
expressly mentioned or differing therefrom in
kind, nature, degree or otherwise, shall
thereupon be rights and property of the city
into which it is merged. However, all county
roads lying within the limits of the merged
city which have not been laid out or ac-
cepted as streets, shall remain county roads
until they are laid out or accepted as streets.
All debts and liabilities and obligations of
the city surrendering its charter shall there-
upon be liabilities of the city into which it
is merged and the last named city shall
thereupon assume all liabilities of the city
surrendering its charter. All valid claims
against the city surrendering its charter
shall thereafter be valid claims against the
city into which it is merged. The inhabitants
of the city surrendering its charter shall be-
come subject in all respects to the jurisdic-
tion of the authorities of the city into which
it is merged. The jurisdiction of any public
authority exercised theretofore in the city
surrendering its charter, so far as it is in
conflict with the corporate authority of the
city in which it is merged, shall cease and
the city surrendering its charter shall lose

its corporate identity entirely. [Amended by
1983 ¢.350 §50]

222,700 Effect of merger on pending
actions and proceedings; street work
proceedings. (1) The merger shall not affect
any suits, actions or proceedings pending in
any court in which the city surrendering its
charter is a party, but all such suits, actions
and proceedings shall be defended or prose-
cuted to termination by the city into which
it is merged. All suits, actions and pro-
ceedings pending in the municipal court of
the city surrendering its charter shall be
transferred to the municipal court of the city
into which it is merged.

(2) The merger shall not affect any pro-
ceedings for the opening, widening or exten-
sion of any street or for any street
improvement or sewer pending at the time
of the election in the merged city, but the
proceedings shall be continued and all pro-
visions of the charter and ordinances of the
merged city shall remain in effect so far as
they may affect any matter set out in this
section. [Amended by 1983 c.350 §5; 1999 ¢.788 §55]
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222,710 Return statements filed with
county recording officer. If any two cities
vote to merge under ORS 222.610 to 222.710,
the officer having charge and custody of the
records of the city into which the city sur-
rendering its charter is merged, on or before
the date on which the merger becomes effec-
tive, shall file for record with the officer of
the county in which the city is located hav-
ing charge and custody of the deed records
of the county, certified copies of the written
statements of returns of the election in the
two cities. The county officers shall enter
the statements of returns of record in the
deed records of the county. [Amended by 1983
¢.350 §52]

222.720 [Repealed by 1983 ¢.350 §331a]

222.750 Annexation of unincorporated
territory surrounded by city. (1) As used
in this section:

(a) “Creek” means a natural course of
water that is smaller than, and often
tributary to, a river, but is not shallow or
intermittent.

(b) “River” means a large, continuous
and natural stream of water that is fed along
its course by converging tributaries and
empties into an ocean, lake or other body of
water.

(2) When territory not within a city is
surrounded by the corporate boundaries of
the city, or by the corporate boundaries of
the city and the ocean shore, a river, a
creek, a bay, a lake or Interstate Highway
5, the city may annex the territory pursuant
to this section after holding at least one
public hearing on the subject for which no-
tice has been mailed to each record owner
of real property in the territory proposed to
be annexed.

(3) This section does not apply when the
territory not within a city:

(a) Is surrounded entirely by water; or

(b) Is surrounded as provided in subsec-
tion (2) of this section, but a portion of the
corporate boundaries of the city that consists
only of a public right of way, other than
Interstate Highway 5, constitutes more than
25 percent of the perimeter of the territory.

(4) Unless otherwise required by its
charter, annexation by a city under this sec-
tion must be by ordinance or resolution sub-
ject to referendum, with or without the
consent of any owner of real property within
the territory or resident in the territory.

(5) For property that is zoned for, and in,
residential use when annexation is initiated
by the city under this section, the city shall
specify an effective date for the annexation
that 1s at least three years and not more
than 10 years after the date the city pro-
claims the annexation approved. The city re-
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corder or other officer performing the duties
of the city recorder shall:

(a) Cause notice of the delayed annex-
ation to be recorded by the county clerk of
the county in which any part of the territory
subject to delayed annexation is located
within 60 days after the city proclaims the
annexation approved; and

(b) Notify the county clerk of each
county in which any part of the territory
subject to delayed annexation is located not
sooner than 120 days and not later than 90
days before the annexation takes effect.

(6) Notwithstanding subsection (5) of this
section, property that is subject to delayed
annexation becomes part of the city imme-
diately upon transfer of ownership.

(7) This section does not limit provisions
of a city charter, ordinance or resolution
that are more restrictive than the provisions
of this section for creating or annexing ter-
ritory that is surrounded as described in
subsection (2) of this section.

(8) If a city charter, ordinance or resolu-
tion requires the city to conduct an election
in the city, the city shall allow electors, if
any, in the territory proposed to be annexed
to vote in the election on the question of
annexation. If the governing body of the city
finds that a majority of the votes cast in the
city and the territory combined favor annex-
ation, the governing body, by ordinance or
resolution, shall proclaim the annexation ap-
proved. The proclamation shall contain a le-

gal description of each territory annexed.
[Amended by 1963 c.444 §1; 1985 ¢.702 §16; 2007 c.654 §1;
2007 ¢.706 §1]

222810 [Amended by 1953 ¢.562 §2; repealed by 1969
c.49 §1]

222.820 [Repealed by 1969 c.49 §1]
222830 [Repealed by 1969 c.49 §1]

HEALTH HAZARD ABATEMENT

222.840 Short title. ORS 222.840 to
222.915 shall be known and may be cited as
‘g%e Health Hazard Abatement Law. [1983 c.407

222.850 Definitions for ORS 222.840 to
222.915. As used in ORS 222.840 to 222.915,
unless the context requires otherwise:

(1) “Affected territory” means an area
within the urban growth boundary of a city
and which is otherwise eligible for annex-
ation to that city and in which there exists
an actual or alleged danger to public health.

(2) “Authority” means the Oregon Health
Authority.

(3) “City council” means the legislative
body of a city.

(4) “Commission” means the Environ-
mental Quality Commission.
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(5) “Danger to public health” means a
condition which is conducive to the propa-
gation of communicable or contagious
disease-producing organisms and which pre-
sents a reasonably clear possibility that the
public generally is being exposed to disease-
caused physical suffering or illness, including
a condition such as:

(a) Impure or inadequate domestic water.

(b) Inadequate installations for the dis-
posal or treatment of sewage, garbage or
other contaminated or putrefying waste.

(¢) Inadequate improvements for drainage
of surface water and other fluid substances.

(6) “Director” means the Director of the
Oregon Health Authority.

(7) “District” means any one of the fol-
lowing:

(a) A metropolitan service district formed
under ORS chapter 268.

(b) A county service district formed un-
der ORS chapter 451.

(c) A sanitary district formed under ORS
450.005 to 450.245.

(d) A sanitary authority, water authority
or joint water and sanitary authority formed
under ORS 450.600 to 450.989.

(e) A domestic water supply district
formed under ORS chapter 264.

(8) “Local board of health” means a local
public health authority, as defined in ORS

431.003. [1967 ¢.624 §1; 1973 ¢.637 §1; 1975 c.639 §1; 1983
407 §4; 1993 ¢577 §17; 2001 ¢.900 §238; 2009 ¢.595 §181;
2015 ¢.736 §54]

222.855 Annexation to remove danger
to public health. In addition to the proce-
dures authorized in ORS 222.010 to 222.750,
territory otherwise eligible for annexation in
accordance with ORS 222.111 which is within
the urban growth boundary of a city may be
annexed by passage of an ordinance as pro-
vided in ORS 222.900 without any vote in
such territory or any consent by the owners
of land therein if it is found, as provided in
ORS 222840 to 222915, that a danger to
public health exists because of conditions
within the territory and that such conditions
can be removed or alleviated by sanitary,
water or other facilities ordinarily provided

by incorporated cities. [1967 c.624 §2; 1973 c.637
§9; 1975 ¢.639 §2; 1981 c.888 §7]

222.860 Proposal for annexation. (1)
The city council of any city shall adopt a
resolution containing a proposal for annex-
ation without vote or consent in the affected
territory. The proposal may contain terms of
a}rllnﬁxation as provided in ORS 222.111 and
shall:

(a) Describe the boundaries of the af-
fected territory; and
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(b) Describe the conditions alleged to be
causing a danger to public health.

(2) The governing body of any district
having jurisdiction over the affected territory
may adopt a resolution containing a proposal
for annexation to the city without vote or
consent in the affected territory. The pro-
posal shall:

(a) Describe the boundaries of the af-
fected territory; and

(b) Describe the conditions alleged to be
causing a danger to public health.

(3) The local board of health having ju-
risdiction shall verify the conditions alleged
in the proposal to be causing a danger to
public health, based upon its knowledge of
those conditions.

(4) The council or governing body shall
cause a certified copy of the resolution to-
gether with verification by the local board
of health having jurisdiction, to be forwarded
to the Oregon Health Authority and request
the authority to ascertain whether conditions
dangerous to public health exist in the af-
fected territory. [1967 c.624 §3; 1973 c.637 §3; 1975
¢.639 §3; 1981 ¢.888 §8; 1983 ¢.407 §5; 2009 c.595 §182]

222,865 [1967 c.624 §4; 1973 ¢.637 §4; repealed by 1975
¢.639 §18]

222.870 Hearing in affected territory;
notice. (1) Upon receipt of the certified copy
of the resolution, and verification by the lo-
cal board of health having jurisdiction, the
Oregon Health Authority shall review and
investigate conditions in the affected terri-
tory. If it finds substantial evidence that a
danger to public health exists in the terri-
tory, it shall issue an order for a hearing to
be held within the affected territory, or at a
place near the affected territory if there is
no suitable place within that territory at
which to hold the hearing, not sooner than
30 days from the date of the order.

(2) Upon issuance of an order for a hear-
ing, the authority shall immediately give no-
tice of the resolution and order by publishing
them in a newspaper of general circulation
within the city and the affected territory
once each week for two successive weeks
and by posting copies of the order in four

Fublic places within the affected territory.
1973 ¢.624 §6; 1973 ¢.637 §5; 1975 ¢.639 §4; 1983 c.407 §6;
2009 c.595 §183]

222.875 Purpose and conduct of hear-
ing; written findings of fact; rules. (1) The
hearing shall be for the sole purpose of de-
termining whether a danger to public health
exists due to conditions in the affected terri-
tory. It may be conducted by one or more
members of the staff of the Oregon Health
Authority to whom authority to conduct
such a hearing is delegated. It shall proceed
in accordance with rules which may be es-
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tablished by the authority. Any person who
may be affected by the finding, including
residents of the city, may be heard. Within
60 days following the hearing, the person
conducting the hearing shall prepare and
submit to the authority written findings of
fact and recommendations based thereon.
The authority shall publish a notice of the
issuance of such findings and recommen-
dations in the newspaper utilized for the no-
tice of hearing under ORS 222.870, advising
of the opportunity for presentation of a peti-
tion under subsection (2) of this section.

(2) Within 15 days after the publication
of notice of issuance of findings in accor-
dance with subsection (1) of this section any
person who may be affected by the findings,
including residents of the city, or the af-
fected city, may petition the Director of the
Oregon Health Authority according to rules
of the authority to present written or oral
arguments on the proposal. If a petition is
received the director may set a time and

place for receipt of argument. [1967 c.624 §7,
1973 ¢.637 §6; 1975 ¢.639 §5; 1983 ¢.407 §7; 2009 c.595 §184]

222.880 Oregon Health Authority or-
der or finding; hearing upon petition; al-
teration of boundaries; tax differential.
(1) Within 30 days following the final hearing
of any arguments received by petition under
the provisions of ORS 222.875 (2) the Direc-
tor of the Oregon Health Authority shall re-
view the arguments and the findings and
recommendations of the person conducting
the hearing as provided in ORS 222.875 (2).
If the director finds no danger to public
health exists because of conditions within
the affected territory, the director shall issue
an order terminating the proceedings under
ORS 222.840 to 222.915 with reference to the
affected territory.

(2) If the director finds that a danger to
public health exists because of conditions
within the affected territory, the director
shall file a certified copy of findings with the
city and, except where the condition causing
the danger to public health is impure or in-
adequate domestic water, with the Environ-
mental Quality Commission.

(3) If the director determines that a dan-
ger to public health exists because of condi-
tions within only part of the affected
territory, the director may, upon petition and
hearing, reduce the boundaries of the af-
fected territory to that part of the territory
that presents a danger if the area to be ex-
cluded would not be surrounded by the af-
fected territory remaining to be annexed and
would not be directly served by the sanitary,
water or other facilities necessary to remove
or alleviate the danger to public health ex-
isting within the affected territory remaining
to be annexed. The findings shall describe
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the boundaries of the affected territory as
reduced by the director. The director shall
file a certified copy of findings with the city
and, except where the condition causing the
danger to public health is impure or inade-
quate domestic water, the commission.

(4) In determining whether to exclude
any area the director may consider whether
or not such exclusion would unduly interfere
with the removal or alleviation of the danger
to public health in the affected territory re-
maining to be annexed and whether the ex-
clusion would result in an illogical boundary
for the extension of services normally pro-
vided by an incorporated city.

(5) The city shall, when requested, aid in
the determinations made under subsections
(3) and (4) of this section and, if necessary,
cause a study to be made.

(6) Notwithstanding ORS 222.111 (3), the
director, in implementing an order under
ORS 222.840 to 222.915, may allow the use
of the tax differential authorized by ORS
222111 (3) for a period not exceeding 15

years with the consent of the affected city.
[1967 c.624 §8; 1973 ¢.637 §7; 1975 ¢.639 §6; 1983 c.407 §8;
1989 ¢.780 §1; 2009 c¢.595 §185]

222.883 Stay of proceedings by Oregon
Health Authority; purpose; limit. At any
time after the Director of the Oregon Health
Authority under ORS 222.880 finds that con-
ditions dangerous to public health exist, the
Oregon Health Authority may order further
proceedings on the findings filed under ORS
222.880 halted in order to allow a city, dis-
trict or persons affected by the findings to
develop and propose an alternative plan to
annexation for the removal or alleviation of
the conditions dangerous to public health.
Proceedings may be stayed under this section
for not longer than 30 days. [1983 c.407 §3; 2009
¢.595 §186]

222.885 Alternative plan by petition or
resolution; stay of proceedings. (1)(a)
Within 60 days after the Director of the Or-
egon Health Authority finds, pursuant to
ORS 222.880, that conditions dangerous to
public health exist, not less than 51 percent
of the electors registered in the affected ter-
ritory may file a petition with the Oregon
Health Authority proposing an alternative
plan to annexation to the city for removal or
alleviation of the conditions dangerous to
public health.

(b) The petition shall state the intent of
the residents to seek:

(A) Annexation to an existing district
authorized by law to provide facilities within
the affected territory necessary to remove or
alleviate the dangerous conditions;
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(B) With the approval of the city or dis-
trict, extraterritorial extension of a city’s or
district’s sewer or water lines; or

(C) Approval of a plan other than annex-
ation or extraterritorial extension.

(c) The petition must be accompanied by
a proposed plan stating any facilities to be
constructed, a proposed means of financing
the facilities and an estimate of the time re-
quired to construct the facilities and place
them in operation.

(2)(a) Within 30 days after the director
finds, pursuant to ORS 222.880, that condi-
tions dangerous to public health exist, the
city council or the governing body of any
district having jurisdiction over the affected
territory may file with the authority a
validly adopted resolution proposing an al-
ternative plan to annexation to the city for
removal or alleviation of the conditions dan-
gerous to public health.

(b) The resolution must be accompanied
by a proposed plan stating any facilities to
be constructed, a proposed means of financ-
ing the facilities and an estimate of the time
required to construct the facilities and place
them in operation.

(3) Upon receipt of a petition or resolu-
tion under this section, the authority shall:

(a) Immediately forward copies of the pe-
tition or resolution to the city or district re-
ferred to in the petition or resolution, and,
except where the condition causing the dan-
ger to public health is impure or inadequate
domestic water, to the Environmental Qual-
ity Commission.

(b) Order further proceedings on the
findings filed under ORS 222.880 stayed,
pending the review permitted under ORS
222.890 and this section. [1967 c.624 §8a (1), (2);

1973 ¢.637 §8; 1975 ¢.639 §7; 1983 .83 §26; 1983 c.407 §9;
2009 ¢.595 §187; 2015 ¢.281 §1]

222.890 Review of alternative plan. (1)
An alternative plan proposed pursuant to
ORS 222.885 shall be reviewed by the Oregon
Health Authority in cases where danger to
public health is caused by impure or inade-
quate domestic water and in all other cases
by the Environmental Quality Commission.
The plan shall be approved or rejected by the
authority or commission. In reviewing the
alternative plan contained in the petition,
the authority or commission shall consider
whether, in its judgment, the plan contains
a preferable alternative for the alleviation or
removal of the conditions dangerous to pub-
lic health.

(2)(a) With respect to an alternative plan
proposed in a petition filed under ORS
222.885 (1), if the authority or commission
determines that annexation to the city pro-
vides the best and most expeditious method
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of removing or alleviating the dangerous
conditions, the alternative plan shall be re-
jected and further proceedings on the finding
filed under ORS 222.880 shall resume.

(b) With respect to an alternative plan
proposed in a resolution filed under ORS
222.885 (2), if the authority or commission
determines that annexation to the city pro-
vides the best, most expeditious and most
cost-effective method of removing or allevi-
ating the dangerous conditions, the alterna-
tive plan shall be rejected and further
proceedings on the finding filed under ORS
222.880 shall resume.

(8) If the authority or commission finds
that the alternative plan provides a prefera-
ble method of alleviating or removing the
dangerous conditions, the petitioners or ap-
propriate governing body shall have six
months within which to present to the au-
thority or commission information showing:

(a) That the territory in which the con-
ditions dangerous to public health exist:

(A) Has received approval for the exten-
sion of a city’s or district’s sewer or water
lines within the territory or has annexed to
a district authorized by law to provide facili-
ties necessary to remove or alleviate the
dangerous conditions, and that financing of
the facilities for extension of such facilities
to the territory has been assured; or

(B) Has taken substantial steps to imple-
ment the alternative plan.

(b) Detailed plans and specifications for
the construction of any proposed facilities.

(¢) A time schedule for the construction
of any proposed facilities.

(d) That proposed facilities, if con-
structed, will remove or alleviate the condi-
tions dangerous to public health in a manner
as satisfactory and expeditious as would be
accomplished by the proposed annexation to
the city.

(4)(a) The authority or commission shall
review the final plan proposed by the peti-
tioners, city or district and shall promptly
certify whether the requirements of subsec-
tion (3) of this section have been met.

(b) If the requirements have been met,
the authority shall certify the alternative
plan. Further annexation proceedings on the
findings filed under ORS 222.880 shall be
suspended and the city shall be so notified.

(c) If the requirements of subsection (3)
of this section have not been met or when-
ever the authority or commission determines
that the requirements of the certified plan
are not being satisfied, further proceedings
on the findings filed under ORS 222.880 shall

resume. [1967 c.624 §8a (3), (4), (5); 1973 c.637 §9; 1975
639 §8; 1983 ¢.407 §10; 2009 ¢.595 §188; 2015 ¢.281 §2]
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222,895 [1967 c.624 §9; 1973 ¢.637 §10; repealed by
1975 ¢.639 §9 (222.896 enacted in lieu of 222.895)]

222.896 Judicial review. Judicial review
of final orders under ORS 222.840 to 222.915
shall be as provided in ORS 183.480 to

183.500 for judicial review of contested cases.
[1975 ¢.639 §10 (enacted in lieu of 222.895)]

222.897 Study and plan for alleviation
of health danger by city; procedure if city
fails to act. (1) Upon receipt of a certified
copy of the findings of the Oregon Health
Authority under ORS 222.880, the city coun-
cil shall cause a study to be made and pre-
liminary plans and specifications developed
for the sanitary, water or other facilities
necessary to remove or alleviate the condi-
tions causing a danger to public health. The
council shall prepare a schedule setting out
the steps necessary to put the plan into op-
eration and the time required for each step
in the implementation of the plan. A copy of
the plans and specifications and the time
schedule shall, in the case where the danger
to public health is caused by impure or in-
adequate domestic water, be submitted to the
authority and in all other cases to the Envi-
ronmental Quality Commission.

(2) If the city within 90 days, fails to
complete the requirements in subsection (1)
of this section, the authority shall conduct
the necessary studies and prepare plans and
other documents required for the consider-
ation of the proposal and the final determi-
nation of the proceedings. The expense of the
study and preparation of the plans and other
documents shall be paid by the city upon
vouchers properly certified by the Director

of the Oregon Health Authority. [1975 c.639 §12;
2009 c.595 §189]

222.898 Determination if health danger
can be alleviated; approval of plans; no-
tice to city. (1) Within 60 days of receipt of
the preliminary plans and other documents
submitted as required by ORS 222.897, the
appropriate reviewing authority shall deter-
mine whether the conditions dangerous to
public health within the territory proposed
to be annexed can be removed or alleviated
by the sanitary, water or other facilities
proposed by the plans and specifications.

(2) If such authority considers the pro-
posed facilities and the time schedule for in-
stallation of such facilities adequate to
remove or alleviate the dangerous conditions,
it shall approve the proposal and certify its
approval to the city.

(3) If the authority considers the pro-
posed facilities or time schedule inadequate,
it shall disapprove the proposal and certify
its disapproval to the city including the par-
ticular matters causing the disapproval. The
city council shall then submit an additional
or revised proposal.
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(4) In the event the authority upon re-
view of the plans and other documents sub-
mitted under subsection (1) of this section
determines that the danger to public health
in the area proposed to be annexed cannot
be removed or alleviated by sanitary, water
or other facilities ordinarily provided by in-
corporated cities it shall terminate the pro-
ceedings upon the proposal and notify the
city. [1975 c.639 §13]

222900 City to adopt ordinance. (1)
Subject to subsection (2) of this section, upon
receipt of the certified copy of the finding as
provided in ORS 222.880 (2) or (3) and certi-
fication of approval of plans under ORS
222.898, the city council shall adopt an ordi-
nance which shall:

(a) Contain the legal description of the
territory annexed;

(b) Contain the terms of the annexation,
if any, made under ORS 222.111;

(c) Adopt the plans, specifications and
time schedule as approved by the Oregon
Health Authority or Environmental Quality
Comimission; and

(d) Declare the territory annexed to the
city in accordance with ORS 222.840 to
222.915.

(2) An ordinance shall not be enacted as
provided in subsection (1) of this section un-
til the expiration of the time for appeal un-
der the provisions of ORS 222.896 and, in the
event an appeal is filed, following the deter-
mination of that appeal.

(3) If the authority makes its finding un-
der ORS 222.880 (3), the city shall not annex
a greater area than that described in the
finding. The recorder, or other officer per-
forming the duties of the recorder, shall
transmit a transcript to the Secretary of
State, including certified copies of the reso-
lution required in ORS 222.860, the finding
of the Director of the Oregon Health Au-
thority, and the ordinance proclaiming an-
nexation of the territory.

(4) If the city council adopts the ordi-
nance of annexation as provided in subsec-
tion (1) of this section, it shall within one
year thereafter prepare plans and specifica-
tions for the sanitary, water or other facili-
ties proposed to be provided in the annexed
area, in compliance with ORS 448.115 to
448.285 or 468B.055 and shall then proceed in
accordance with the time schedule to con-
struct or install these facilities. The commis-
sion shall use its powers of enforcement
under ORS 448.305, 454.010 to 454.040,
454.205 to 454.255, 454.505 to 454.535, 454.605
to 454.755, and ORS chapters 468, 468A and
468B to insure that the facilities are con-
structed or installed in conformance with the
approved plans and schedule. The manner of
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financing the cost of the facilities shall be
determined by the city council. [1967 ¢.624 §10;
%%(3)] ¢.637 §11; 1975 ¢.639 §14; 1983 ¢.740 §57; 2009 c.595
222905 Proposal or petition for an-
nexation. (1) If a local board of health be-
lieves that a danger to public health exists
within a territory within its jurisdiction that
is otherwise eligible for annexation in accor-
dance with ORS 222.111, the board shall pro-
ceed in the same manner as a city is
authorized to proceed under ORS 222.860.

(2)(a) Forty percent of the residents of
territory otherwise eligible for annexation in
accordance with ORS 222.111 who believe a
danger to public health exists within the
territory may petition the local board of
health to initiate proceedings to annex the
territory as provided in subsection (1) of this
section.

(b) The local board of health shall inves-
tigate the matters alleged in the petition
within 90 days after receiving the petition
and shall either initiate proceedings to annex
the territory or certify to the petitioners that
the investigation disclosed insufficient evi-
dence to initiate proceedings.

(3)(a)(A) At any time before the annex-
ation of territory initiated under subsection
(2) of this section is final, the petition shall
be withdrawn if a number of petitioners de-
scribed in subparagraph (B) of this paragraph
provides the local board of health with a
copy of an alternative plan that meets the
requirements of ORS 222.885 (1)(c).

(B) The required number of petitioners
under this paragraph is any number that, if
subtracted from the number of petitioners
who signed the petition under subsection (2)
of this section, would reduce the total num-
ber of petitioners below 40 percent of the
residents of the territory.

(b) If a petition is withdrawn under par-
agraph (a) of this subsection before the Di-
rector of the Oregon Health Authority finds
that a danger to public health exists in the
territory under ORS 222.880, the Oregon
Health Authority and the local board of
health shall terminate all proceedings under
ORS 222.840 to 222.915 with respect to the
territory that was the subject of the petition.

(c) If a petition is withdrawn under par-
agraph (a) of this subsection after the direc-
tor finds that a danger to public health exists
in the territory under ORS 222.880, the al-
ternative plan provided under paragraph (a)
of this subsection shall be evaluated by the
authority or the Environmental Quality
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Commission pursuant to the standards de-

scribed in ORS 222.890. [1967 c.624 §11; 1973 ¢.637
§12; 1975 ¢.639 §15; 1981 ¢.888 §9; 2015 ¢.281 §3]

Note: Section 4, chapter 281, Oregon Laws 2015,
provides:

Sec. 4. (1) The amendments to ORS 222.885, 222.890
and 222.905 by sections 1 to 3 of this 2015 Act apply to
proceedings initiated pursuant to ORS 222.840 to 222.915
in which the annexation of affected territory to a city
or district, or the extraterritorial extension of city or
district services to affected territory, is not final before
the effective date of this 2015 Act [June 8, 2015].

(2) The amendments to ORS 222.905 (2) by section
3 of this 2015 Act apply to petitions filed before, on or
after the effective date of this 2015 Act that relate to
proceedings described in subsection (1) of this section.
A petition described in this subsection that does not
meet the 40 percent requirement under ORS 222.905 (2)
is not valid for any purpose.

(3) For purposes of this section, annexation or ex-
tension is final if all necessary actions under ORS
222.840 to 222.915 have been completed and judicial re-
view under ORS 222.896 is no longer available because
of lapse of time or issuance of an order from which
there is no further appeal. [2015 ¢.281 §4]

222910 [1967 c.624 §5; 1973 c.637 §13; repealed by
1975 ¢.639 §16 (222.911 enacted in lieu of 222.910)]

222,911 Participation of director, offi-
cer or employee with interest in affected
territory. No officer or employee of the Or-
egon Health Authority who owns property or
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resides within affected territory that is sub-
ject to proceedings under the provisions of
ORS 222.840 to 222.915 shall participate in
an official capacity in any investigation,
hearing or recommendation relating to such
proceedings. If the Director of the Oregon
Health Authority is such a person, the di-
rector shall so inform the Governor, who
shall appoint another person to fulfill the
duties of the director in any investigation,
hearing or recommendation relating to such

proceeding. [1975 c.639 §17 (enacted in lieu of
222.910); 2009 ¢.595 §191]

222,915 Application of ORS 222.840 to
222.915. The provisions of ORS 222.840 to
222.915 do not apply to proceedings to annex
territory to any city if the charter or ordi-

nances of the city conflict with or are in-

consistent with ORS 222.840 to 222.915. [1967
c.624 §12; 1971 ¢.673 §5]

PENALTIES

222990 Penalties. Failure to comply
with the provisions of ORS 222.010 subjects
the city to a penalty of $100 which may be
recovered by an action in the name of the
county in which the city is located.
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CANNON BEACH Crry COUNCIL

STAFF REPORT

CANNON BEACH ELEMENTARY CONSTRUCTION DELIVERY PROPOSAL

Agenda Date: September 14th, 2021 Prepared by: Bruce St.Denis, City Manager

BACKGROUND

On July 1%, 2020 the City acquired the former Cannon Beach Elementary (CBE) School property with
the intent of rejuvenating the facilities to serve as a meeting and activity center for both tourists and
residents. The city contracted for a study of the physical condition of the buildings on the property and
received a report that discussed the issues and probable costs of re-purposing the facilities.

ANALYSIS/INFORMATION

Staff and Council have had several discussions regarding the benefits of utilizing the Construction
Manager/General Contractor (CM/GC) model for the rejuvenation of the CBE property.

By going with a CM/GC construction delivery model the firm that will ultimately be the general
contractor is hired for a negotiated fee early in the design process and acts as a partner to the
Architect/Engineering firm assisting in design decisions of all types. The extensive construction
experience of the CM/GC can help further identify and make recommendations regarding the currently
known and unknown conditions. After the bid drawings are complete the CM/GC takes on the role of
the general contractor and for a negotiated fee, conducts the bid process and hires the subcontractors that
will eventually construct the building(s) and manages the construction process.

The result of selecting CM/GC in conjunction with an Architect/Engineer is that better decisions can be
made during the design process based on the knowledge/experience base of both parties and a contractor
that has been intimately involved in the design.

In order for the city to utilize the CM/GC method the City Council will need to approve a resolution that
lists findings of fact as to why the city feels that it is the best method for the CBE project. A draft
resolution is attached for your consideration.

RECOMMENDATION
Council discussion and consideration adopting resolution at the October 5th meeting.
List of Attachments

A Draft Resolution 21-26
B Draft Hearing Notice

PO Box 368 Cannon Beach, Oregon 97110 ¢ (503) 436-1581 « TTY (503) 436-8097 »« FAX (503) 436-2050
www.ci.cannon-beach.or.us ° cityhall@ci.cannon-beach.or.us



Attachment A

RESOLUTION NO. 2021-

A RESOLUTION OF THE CANNON BEACH CITY COUNCIL ADOPTING FINDINGS TO
SUPPORT AN EXEMPTION FROM COMPETITIVE BIDDING REQUIREMENTS FOR
THE CANNON BEACH ELEMENTARY REJUVENATION PROJECT, DECLARING SUCH
EXEMPTION, AND AUTHORIZING A PROCESS TO AWARD A CONSTRUCTION
MANAGER/GENERAL CONTRACTOR (CM/GC) CONTRACT.

RECITALS

WHEREAS, ORS 279C.335(2) authorizes the City of Cannon Beach (“City”)
City Council to exempt specific projects from the competitive bidding
requirements of ORS Chapter 279C.335(1) upon approval of certain findings of
fact and allows the City to use alternate contracting methods.

WHEREAS, Oregon Administrative Rule 137-049-0610 defines permissible
alternative contracting methods to include the Construction Manager/General
Contractor (CM/GC) contracting method for public improvements.

WHEREAS, the City Council has determined that using the CM/GC form of
contracting for project for the renovation of the Cannon Beach Elementary School
property will be most beneficial to the City and its residents based on the findings
attached as Exhibit A.

WHEREAS, selection of a CM/GC firm for the Project will be made using a
Request for Proposal that identifies the specific criteria the City will use to
evaluate proposals and select a contractor, and the criteria that govern how a
guaranteed maximum price for the Project will be established. The CM/GC will
also be required to provide full performance and payment bonds for the work
following detailed review of the design documents.

WHEREAS, ORS 297C.335(4) requires the City Council to hold a hearing to
allow public comments on the City Council’s draft findings, and ORS 297C.335(5)
requires the City to publish notice of the hearing at least 14 days in advance.
Notice of the public hearing was advertised in the Oregon Daily Journal of
Commerce and The Astorian and the hearing was held October 5, 2021.
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NOW, THEREFORE, BE IT RESOLVED by the Common Council of the City of
Cannon Beach that:

1. The City Council of the City Cannon Beach, hereby:

a) Adopts the Findings of Fact described in Exhibit A to support
an exemption from competitive bidding for the contract to
construct the Project.

b) Declares an exemption from competitive bidding for the
contract to construct the Project.

c) Authorizes and directs City staff to proceed with the process of
soliciting for a CM/GC contract for the Project according to
applicable statutes and rules for such solicitations.

d) Directs the City Manager, and such persons as the City
Manager may direct, to negotiate a CM/GC contract with the
selected firm in a form approved by the City Attorney.

2. This resolution is effective immediately upon its enactment by the

City Council.

PASSED by the Common Council of the City of Cannon Beach this __ day of
September 2021, by the following roll call vote:

YEAS:
NAYS:

EXCUSED:

Attest:

Sam Steidel, Mayor

Bruce St. Denis, City Manager
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Exhibit A — Findings of Fact

Pursuant to ORS 279C.335(2), the Cannon Beach City Council makes the following
Findings of Fact to support an exemption from competitive bidding to permit the

award of a CM/GC contract for the Cannon Beach Elementary School Renovation

Project:

1. The CM/GC process will provide the City of Cannon Beach with the
following advantages:

a) Cost savings, as described below;

b) Reduction of schedule risk typically associated with multiple
construction agreements;

c) Opportunity to select a qualified CM/GC firm that will work closely
with the architect and engineers rather than separating the design
and construction elements;

d) Ensuring accurate cost data for project decisions;

e) Greatest assurance of successful schedule management; and

f) Higher confidence in obtaining quality construction.

2. Project Description.

The purpose of the project is to “rejuvenate’ or “re-purpose” the former
Cannon Beach Elementary School property into a facility that will:

a)

b)

Expand and facilitate the ability of lodging establishments to entice
meeting groups to their properties by providing a facility that can
function as a meeting center as well as a community gathering spot.
Focus on the opportunity for tourists and residents for cultural,
historical and environmental education the site provides due to the
Indian village that was on the property for thousands of years, the
estuary on which the property is located and the importance of the
site to the Lewis and Clark expedition.

3. Responsibilities of the CM/GC Firm.

a)

Design Phase.
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b)

The CM/GC firm will provide scheduling, bid packaging, cost
estimating, and review design documents prepared by the architect
or engineer from the standpoint of value, long lead procurements,
design feasibility and constructability, and negotiate a Guaranteed
Maximum Price for the work prior to completion of the construction
documents.

Bid Process.

All material procurement and work by subcontractors will be
competitively bid. The CM/GC firm will coordinate the bid process
for all work with full oversight and participation by City staff and
Architect/Engineer. The CM/GC firm will provide a recommendation
to the City for each subcontract. Upon approval from the City, the
CM/GC will execute a contract with the approved subcontractor.

Construction Phases.

The CM/GC firm will be responsible for completing the construction
project, including scheduling of subcontractors, materials
procurement and delivery. The CM/GC is responsible for completing
the project on schedule, within budget, and at, or above, the quality
defined in the specifications prepared by the design engineering firm.

4, Rationale for Using CM/GC Method.

a)

No Diminished Competition or Encouragement of Favoritism.

Because a CM/GC will be selected through an open, competitive
process among qualified contractors including formal proposals,
successful experience criteria, interviews, and cost proposals, it is
unlikely that the exemption will encourage favoritism in the awarding
of public contracts or substantially diminish competition for public
contracts.
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Furthermore, because the work subcontracted by the CM/GC will be
awarded to the lowest responsive bidder, this bid process will not
result in favoritism in the awarding of public contracts.

b) Value Engineering.

The CM/GC will work with the design architect or engineer to
perform value engineering to identify potential problem areas in
terms of constructability, try to find alternatives to lower the cost of
the project and to find the lowest-cost approach to sequencing and
completing the required improvements.

Furthermore, because the CM/GC will have adequate time to
prepare bid packages, review and analyze bids received from
subcontractors, subcontractors are more likely to be well-qualified
subcontractors, which should result in better quality and cost
savings.

c) Change Order Cost Control.

The CM/GC method should help control change order costs. The
buildings at the Cannon Beach Elementary location that are being
renovated are 60 years old and many of the systems or components
(i.e., HVAC) being renovated are several decades old. Further, the
systems in the buildings have not been maintained for 30 years nor
have they been in operation for approximately 20 years. Having the
Contractor perform cost analysis and feasibility reviews is expected
to reduce the potential for change orders caused by unforeseen
conditions. Reduction of change orders should result in cost savings.

d) Reduced Construction Time.

Using the CM/GC method of contracting will reduce the overall time
it takes for the project by allowing the contractor to plan
construction and phasing during the design portion instead of after
bids are opened. The CM/GC method also provides greater
scheduling flexibility and allows improvements to begin at an earlier

{00771924; 1}Resolution 2021- , EX. A pg. 3



date because the builder is involved in developing the design of
various project elements.

e) Qualified Management.

The Cannon Beach City Manager has successfully utilized the CM/GC
construction delivery system for improvements to City Hall, the
Public Works Facility, the Animal Control Structure and the Police
Station and is qualified to manage the complexities of this CM/GC
construction process.

g) Operational, Budget, and Financial Data.

The total estimated budget for this Project is $3,700,000 which is also
the estimated total cost of the work. However, the costs may come
in higher because of the recent spike in construction costs which
occurred after the estimated cost was received. The lower design
costs associated with a CM/GC contract will enable more funds to be
spent on the actual construction.

h) Specialized Expertise Required.

Utilizing a CM/GC on this project will be better than using just City
staff to complete the project. The buildings involved were built in
the early 1960’s and have not been operational for approximately 30
years and having a firm with general contractor experience on the
design team will yield many benefits when it comes time for
construction. The CM/GC can address constructability issues
involving the renovation of City Hall during the design phase.

i) Public Benefits.
The potential cost of the project will be reduced by combining the
expertise of a general contractor during the design phase to address

constructability, material choices, design of bid packages and
phasing.
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j)

k)

Public Safety.

No significant public safety benefits are anticipated as a result of
using the CM/GC contracting method.

Technical Complexity.

The buildings being renovated are older and have been out of
operation for many years. There are no as-built or construction plans
for recent projects available. Because the CM/GC process requires
close coordination between the architect, engineers and CM/GC
builder, it will help to ensure that modern construction materials and
techniques can be matched to the existing buildings.

Funding sources

Based on the strong tie with anticipated tourism uses the funding is
intended to come from loan receipts that will be paid back by
discretionary TLT funds forwarded annually from the Clatsop County
jail project.
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Attachment B

NOTICE OF PUBLIC HEARING
CANNON BEACH CITY COUNCIL

The Cannon Beach City Council will hold a public hearing on Tuesday, October 5, at 6:00 p.m. at Cannon
Beach City Hall, 163 East Gower Street, Cannon Beach, for the purpose of considering findings to support
the CM/GC contracting process for the proposed Cannon Beach Elementary School renovation project. A
copy of the City’s proposed findings are available on the City’s website on the October 5" Council Meeting
page. Correspondence should be mailed to the Cannon Beach City Council c/o Jennifer Barrett, P.O. Box
368, Cannon Beach, OR 97110 or via email at recorder@ci.cannon-beach.or.us. The City Council reserves
the right to continue the hearing to another date and time. If the hearing is continued, no further public
notice will be provided. The hearings are accessible to the disabled. Contact City Manager, the ADA
Compliance Coordinator, at (503) 436-8050, if you need any special accommodations to attend or to
participate in the meeting.

Posted: September 20, 2021


mailto:recorder@ci.cannon-beach.or.us

CANNON BEACH Crry COUNCIL

STAFF REPORT

CONCERNS REGARDING THE LOSS OF TREES IN THE CITY

Agenda Date: September 14, 2021 Prepared by: Bruce St.Denis, City Manager

There has been considerable angst over the number of trees that appear to have been removed lately. The
following chart shows tree removal since January 1, 2021.

Trees taken from Public Property require an extensive process that includes public notice and an
opportunity to appeal a decision to remove a tree. That process is detailed on the following pages.

Trees taken from private property also follow a process to ensure that trees that do not have to be
removed are saved. This type of removal activity is usually associated with someone building on a lot
that they own. However, to protect existing trees, the property owner is required to work with a certified
arborist to determine which trees are unlikely to survive the construction process.

The following table shows that a total of 121 trees have been removed in the most recent seven months.
19 (16%) were taken from public property and 102 (84%) taken from private property.

TOTAL Public Private

Month REMOVED Removed Removed
January 9 1 8
February 15 0 15
March 29 3 26
April 7 5 2
May 1 0 1
June 43 6 37
July 17 4 13
August

September

October

November

December

TOTAL 121 19 102

PO Box 368 Cannon Beach, Oregon 97110 ¢ (503) 436-1581 « TTY (503) 436-8097 »« FAX (503) 436-2050
www.ci.cannon-beach.or.us ° cityhall@ci.cannon-beach.or.us



The next chart shows the number of trees that have been taken down annually over the last seven years.

REMOVED

Month 2015 2016 2017 2018 2019 2020 2021
January N/A 5 1 15 28 10 9
February N/A 43 8 1 8 52 15
March N/A 17 2 9 9 4 29
April 3 31 8 24 9 8 7
May 27 13 13 13 5 23 1
June 6 14 18 1 6 15 43
July 5 8 4 9 22 13 17
August 4 1 15 7 18 5

September 12 57 3 24 2 28

October 16 24 10 8 5 42
November 38 71 13 16 21 17
December 6 5 18 26 16 20

TOTAL 117 289 113 153 149 237 121

A review of building permit activity sheds some light on why people have become more concerned
recently. Notice that activity over the past two years was two to three times higher than the highest of
any of the prior five years.

# of Building Permits

2014-2015 75
2015-2016 82
2016-2017 88
2017-2018 97
2018-2019 115
2019-2020 226
2020-2021 344

Public Works handles tree removal and replacement in the public rights-of-way.
Community Development Department handles those on private property that are impacted by
development.

The Public Works Team, the City Arborist and the Community Development Director make every effort
to keep as many trees as possible, whenever and wherever possible, as long as the trees don’t present a
hazard or danger to public safety or threaten property damage.



Right Of Way (ROW) tree removal process:

When a complaint is received, the Public Works Assistant Director tries to do a site visit within eight
hours. If the tree is determined to be a possible hazard, the City Arborist, Jeff Gerhardt is contacted, and
a site visit is scheduled to discuss options for a remedy.

If the City Arborist deems the tree a hazard requiring it to be removed, the arborist will write up a tree
inspection report along with a tree hazard evaluation form. If the tree presents an immediate danger of
collapse and if such potential collapse represents a clear and present hazard to persons or property, the
emergency removal process will start as soon as practical.

If the tree does not need to be removed, the City Arborist will make recommendations for saving the
tree.

For “non-emergency” hazard tree removals, the City Arborist will submit his reports to Public Works.
Public Works then creates a tree notice letter and will mail it to all property owners within 100 feet of
the tree. This tree notice is copied to the City Council, Public Works Director, City Manager and Jeff
Adams, the Community Development Director. Public Works also posts the notice on the City’s
website, Public Notices | City of Cannon Beach Oregon (cannon-beach.or.us), and on the two bulletin
boards in City Hall and at the two post offices.

The public has 10 calendar days from date of notice posting to submit public comment on the potential
removal. Once that period ends, Public Works makes a notation on the application whether public
comment was received and will forward the application to the Community Development Director
(CDD) for review. If public comment was received, the CDD also gets a copy of the correspondence and
considers the comments in the decision-making process.

A decision will be made to determine the outcome of the tree. If the Community Development Director
approves the removal, Public Works is given a copy of the approved application and the removal is
scheduled.

Anyone who submitted public comment also receives a letter notifying them of whether the tree removal
application was approved or not. They then have 14 calendar days from the date of this letter being
mailed to appeal the decision to the planning commission, if desired. The Parks and Community
Services Committee also receives any recent/current tree removal applications in its monthly meeting
packet.

Removal of Trees on Private Property

Requests for removal of trees on private property are processed according to Cannon Beach Municipal
Code (CBMC) Chapter 17.70 Tree Removal and Protection.

The application is submitted to the City and the fee is paid.
The Community Development Department reviews the application for completeness.

If complete, the application is sent to the City Arborist for review and feedback.


https://www.ci.cannon-beach.or.us/planning/page/public-notices

There are a few situations where the application is not sent to the City Arborist and the Community
Development Director reviews/approves the application. This occurs when a structure or development
has been approved and removal is allowed pursuant to Cannon Beach Municipal Code 17.70.030. This
addresses cases in which any form of ground disturbance will be occurring, including vehicular access
and utility construction, or if a tree is completely dead.

When applicable, the City Arborist reviews the application and does a site visit. The City Arborist
prepares a report that details the conditions of all trees, including those that are not directly in the
construction area but may be impacted by nearby activity, and provides a recommendation. The City
Arborist also provides a recommendation for the type of trees that should be replanted, if required.

The Community Development Department follows the recommendation of the City Arborist, signs off
on the permit, and notes any replacements that may be required to the contractor or property owner.

| appreciate you taking the time to review this information and please contact me if you have any
questions.



CANNON BEACH Crry COUNCIL

STAFF REPORT

CITY COUNCIL RETREAT AND GOAL SETTING PLANNING

Agenda Date: September 14, 2021 Prepared by: Bruce St.Denis, City Manager

ANALYSIS/INFORMATION

It is time to start planning for the annual City Council Retreat and Goal Setting starting with dates and
agenda items.
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